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A recent arbitration decision highlights that the duty to accommodate does not require that an
employee be provided with their preferred accommodation where more than one option is available.
Rather, the duty to accommodate requires an employer to provide reasonable accommodation.
In the recent case of SEIU Local 2 and McMaster University, Arbitrator Ian Anderson addressed the
issue of whether the University breached its obligation in accommodating two employees in positions
that had a different work schedule than the employees used to work.

Background
Two long service employees working in food services for the University were returned to work from
WSIB related absences in positions different than what they had occupied prior to their injuries. The
University created new positions for the two individuals because they were unable to perform the
essential duties of their former positions.
The two employees did not suffer any reduction in compensation in the new positions. The only
material difference between the new positions and the old positions were the schedules. In their old
positions, both employees had been scheduled to work Monday to Friday. In their new positions,
both employees were now scheduled to work Sunday to Thursday.
The Union claimed that the change in the schedule of the employees was a breach of the duty to
accommodate. The Union asserted that the employees could have been scheduled to work Monday
to Friday, and because that was the employees’ previous schedule it was a breach of the duty to
accommodate to not do so.

Duty to Accommodate
In analyzing the case, the Arbitrator confirmed the general principle that the duty to accommodate is
a duty to provide reasonable accommodation, but not necessarily the preferred accommodation
sought by an employee.
Further, in situations where an employer offers accommodation to an employee that is reasonable,
then the issue of undue hardship does not arise. This means there is no requirement for an
employer to demonstrate that the accommodation that the employee prefers would amount to undue
hardship for the employer.
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The Arbitrator stated that where there is more than one type of accommodation that respects the
dignity of the individual, meets the individual’s needs, and promotes integration and participation in
the workplace, the employer has the right to choose which accommodation to offer to the employee.
The Arbitrator dismissed the Union’s claims of a breach of the duty to accommodate in this instance
because the positions that were created for the two employees met the following criteria and were
therefore reasonable accommodation:
a)

the employees were qualified for the positions;

b)

the positions met the employees’ medical restrictions;

c)

the positions provided for full integration and participation in the workplace;

d)

the positions were not demeaning to the employees;

e)

the wage rate was the same; and

f)

the terms and conditions of the positions were in accordance with the collective
agreement.

The Arbitrator did not accept that putting the grievors into positions that had a different work
schedule was a breach of the duty to accommodate. To give these two employees the right to
dictate the schedule for the new positions according to their preferences would be providing a
superior benefit than existed for other employees or was provided for in the collective agreement.
Providing a superior benefit was not required as part of the accommodation process.

Summary
This case is helpful for two reasons. One, it affirms that an employer has the ability to explore more
than one option for accommodation and, where there is more than one reasonable alternative, to
select the one to offer to the employee.
Second, the decision provides some guidelines for assessing what qualifies as a reasonable
accommodation (see items (a) to (f) above).
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