HORSE INDUSTRY

EQUINE
INSURANCE

Understanding
the Fine Print of
your Policy

By Karen L. Weslowski
Lawyer, Miller Thomson LLP,
Vancouver, BC

A Il horse owners and riders know that equine activities can be
dangerous. Despite best efforts to stay safe around horses,
accidents happen. When an accident occurs, insurance coverage
may be available to respond to the injury or property damage.

However, determining whether there is insurance coverage in a

particular situation is frequently unclear due to the technical

nature of policy language.

People are often confused or angry when an insurer denies
coverage for claims which, on their face, seem to be clearly covered
by insurance. This article aims to help you understand the insurance
coverage most commonly available for personal injury and property
damage arising from equine-related accidents, why insurers may

deny claims, and what to do if your claim is denied.
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EQUINE ASSOCIATION COVERAGE

Many Canadian equine associations provide
automatic insurance coverage to their members
as a result of membership in the association.
Some of these associations include Alberta Eques-
trian Federation, Canadian Pony Club, Equine
Association of Yukon, Horse Council of British
Columbia, Island Horse Council, New Brunswick
Equestrian Association, and Saskatchewan Horse
Federation. This is not an exhaustive list; there
may be other associations providing automatic
insurance coverage upon membership.

When joining an equine association, you
should ask what kind of insurance coverage is
available. If there is no coverage through the
association, you will likely need to obtain
insurance from another source.

If you have insurance prior to joining an
equine association, it is generally a term of the
equine association’s insurance policy that your
other insurance will be “primary” and the equine
association insurance policy will be “excess.” This
means that if a claim is made, your other
insurance will be called upon first to pay the




claim. The equine association insurance will
only have to pay if the other insurance is
insufficient to pay the entirety of the claim.

INSURANCE AVAILABLE THROUGH
EQUINE ASSOCIATION COVERAGE

The types of insurance coverage
commonly available through an equine
association are as follows:

Liability Insurance

Liability insurance provides coverage for
claims against you by third parties for
property damage or personal injury arising
out of the ownership or use of a horse, or
arising out of your participation in most
equine-related activities. The limit of this
coverage is usually $5,000,000.

Not all claims for property damage or
personal injury will be covered. Most equine
association insurance excludes coverage in
the following circumstances:

+ Theriding of a member’s horse by any person
who is not a member in good standing of an
equine association or who is not an equine
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Official Insurance Provider of Equestrian Canada

HENRY EQUESTRIAN
INSURANCE PLAN '-

A Leadmg Canadian Provider of
Insurance Products tallored to

the Equine Industry

Horse Mortality Plans Offering:

« Full Mortality

» Waiver of Depreciation
» Medical and Surgical

« Disability

« Agreed Value / Guaranteed Renewal
» Comprehensive Personal Liability

*$10,000 Equus Line Clause

o Lease Fee Protection Plan, for Leased Horses

Commercial General Liability Plans For:

« Riding Facilities / Academies e Farriers

e Associations / Clubs
« Coaches / Riding Instructors e Clinics

¢ Charity Events

« Boarding Stables

» Horse Shows / Events

The Henry Equestrian Insurance Plan

is offered throughout Canada.
To obtain a quote contact the office nearest to your location.

ALBERTA
AgPro Insurance Brokers
-780-638-1557

Dr. Maurice Stewart — mstewart(@agpro-insurance.com
Amanda Stannard — astannard@agpro-insurance.com
www.agproinsurance.com

BRITISH COLUMBIA

Westland Insurance
1-800-899-3093 ext. 138 © 778-545-2126
Brenda Erickson — berickson@westland-insurance.com
EquinelnsuranceSpecialist@ Westland-Insurance.com
www.westland-insurance.com

MANITOBA
Oldfield Kirby Esau Inc.

[-877-653-4357 ext. 326 * 204-943-1446
Kelly Fawcett-Neufeld — kfawcett@oldfieldkirby.com
www.oldfieldkirby.com

MARITIME PROVINCES
Brooklyn Insurance Agency
1-800-735-4614 * 902-757-0269

Sherri Greenough caib — sherri.greenough@huestis.ca
www.huestis.ca

ONTARIO — AURORA, Head Office
Henry Equestrian Insurance Brokers Ltd.

[-800-565-4321 * hep@hep.ca
www.hep.ca

ONTARIO — BELLEVILLE

McDougall Insurance & Financial
1-800-361-0941 ext. 1246

Scott Zurrer — szurrer@mcdougallinsurance.com
www.mcdougallinsurance.com

QUEBEC
Leclerc Assurances Et Services Financiers
1-800-567-0927

serviceshep(@leclercassurances.com
www.leclercassurances.com

SASKATCHEWAN
Chaben McPherson Agencies Ltd.
306-244-3020

Fax: 306-665-2667

Doug Chaben, Hugh Sutherland & Joanne Lipinksi
chabenmepherson(@sasktel.net
www.chabenmephersonag.saskbrokers.com

UNDERWRITTEN BY AVIVA ELITE INSURANCE COMPANY
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professional, or not riding the horse on a pre- covered by the policy.
purchase testride. In other words, if you + The “commercial use” of horses as well as
allow a person who is not an association participation in rough stock rodeo events,
member or not an equine professional to ride pari-mutuel racing, or unsanctioned racing
your horse, there is no coverage for property activity and providing coaching, lessons,
damage or personal injury. instruction to others, and participation in

» Any lawsuit brought against you by your horse pulling competitions. “Commercial
own spouse, or by any relative and/or use” refers to any equine activity from which
dependant(s) residing in your household. you generate an income. This includes
This means that any claim made between activities such as coaching, lessons, trail
immediate family members will not be rides, or even partial leases for which the
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Call Call
Chris Pack John Anderson
for British Columbia for Calgary
and surrounding areas and surrounding areas

1-888-818-2473 403-256-8652
Call

Frederic Authier Pigeon
for Montreal, Ontario, Toronto and surrounding areas
514-815-6996
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Transportation insurance for non-owned horses protects
against lawsuits for the death of another person’s horse
while you are transporting that horse. This coverage
does not apply to commercial horse transport.

payment exceeds your actual expenses.

+ Coverage for Canadian residents is
worldwide, but lawsuits must be brought
against you in Canada. If you are a member
but your principal residence is outside of
Canada, then your coverage is restricted to
equine activities that occur in Canada.

Accidental Death & Dismemberment

Accidental death and dismemberment

(AD&D) coverage provides a lump sum

payment (the “principal sum”) if you suffer

from a scheduled (i.e, listed in the policy)
catastrophic and permanent injury or death
that arises from participation in equine-
related activities. The amount payable
depends upon the injury sustained and is

either a multiple of the principal sum or a

portion of the principal sum. Not all injuries

are covered under this section of the policy.

AD&D coverage only applies to members
under the age of 9o years and does not
provide compensation for lost wages. It is not
short or long term disability coverage.

Transportation Insurance

for Non-Owned Horses

This coverage protects against lawsuits for
the death of another person’s horse while
you are transporting that horse. This coverage
is limited to $10,000 per horse and $50,000 per
accident. Commercial transportation of
horses is not covered. This coverage does not
apply to horses you own.

ADDITIONAL INSURANCE

Additional insurance coverage may be
available through your membership in an
equine association. This coverage is not
automatically provided by virtue of your
membership and must be purchased for an
extra premium. The additional coverage
available can include:
Members Named Perils

This coverage applies to the death of an
“owned” horse resulting from specifically
listed perils such as fire, lightning, collision
during transport, windstorm/hail, earthquake,
flood and attack by a dog or wild animal. The
coverage is usually limited to $10,000 and
losses are restricted to one claim per year.
Weekly Accident Indemnity Coverage

This type of coverage provides income
replacement in the event you are unable to
work due to an accident. This type of coverage
includes, but is not limited to, injuries arising
from an equine-related accident. The duration
of income replacement benefits may be
limited to 26 weeks.



Additional Accidental Death &
Dismemberment Coverage

This coverage provides an additional
$50,000 principal sum that also includes
benefits for fracture and dental coverage not
included in the basic coverage. This coverage
is available for people under the age of 75.
Members’ Tack

This insurance covers tack and equipment
from loss or damage anywhere in North
America. The limit is $10,000 and does not
cover clothing or protective equipment worn
by riders, wear and tear, mysterious
disappearance, or horse drawn vehicles.

If you require insurance beyond the basic
and additional insurance provided through
membership in an equine association, you
should consult a knowledgeable insurance
broker who can assist you in obtaining
additional insurance coverage.

WHO MAKES DECISIONS
ON COVERAGE?

A recent horse-related injury claim has
made news in British Columbia as to how
claims for insurance coverage are decided. In
this case, the rider was a member of Horse
Council of British Columbia and, by reason of
that membership, entitled to $30,000 AD&D
coverage. She suffered a fall from her horse and
broke her neck. She was paralyzed from the
armpits down. She subsequently made a claim
for AD&D, which was apparently denied on the
basis she did not suffer a “permanent disability”
within the meaning of the policy.

This case called significant attention to
issues surrounding the interpretation of
insurance policies and how coverage
decisions are made. Many people were
outraged by the insurer’s decision to deny
coverage, believing it to be wrong and unfair.

Understanding how and why coverage
decisions are made in claims requires an
understanding of how insurance is provided.

The insurer (also sometimes called an
“underwriter”) is generally an insurance
company offering an insurance policy in
exchange for payment of a premium paid by
the insured. The policy is usually sold by an
insurance broker. The policy pays for specific
losses, which are uncertain or accidental. The
premium is set by the insurer on the basis of,
among other things, an assessment of how
much risk the insured presents.

The broker is not involved in making
decisions on coverage. Whether a claim is
covered by the policy is determined by the
insurer. In the case above, the decision to deny
therider's claim for AD&D coverage would
have been determined by the insurer
underwriting the AD&D policy, not the Horse
Council of British Columbia or the broker who
sold the policy. Presumably, the coverage
decision (at least in the first instance) was
determined on the basis of the meaning of
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“permanent disability” within the AD&D
coverage. The definition of this term may vary
depending upon the policy and the insurer.

If coverage is denied by the insurer and
the insured believes there should be
coverage, the insured can sue the insurer in
court. The court will then make a
determination as to whether coverage exists.

HOW IS COVERAGE DETERMINED?

The language used in insurance policies is
technical and intended to have precise mean-
ing. For example, although it seems to be com-
mon sense, there are many cases interpreting
the meaning of “arising out of,” which is a term
used in liability policies. Coverage is provided
for personal injury or property damage “arising
out of” certain equine activities.

When a claim is made by an insured, the
insurer will interpret the policy based on its
understanding of the policy and previous
claims. The insurer may seek legal advice
from a lawyer as to the correct policy
interpretation. The insurer will then provide
its decision on coverage to the insured by
either accepting or denying the claim.

For coverage to exist under a liability
policy, the claim must fall within the
“insuring agreement.” This part of the policy
states that the policy will cover all sums that
the insured is obligated to pay by reason of
liability imposed by law for compensatory
damages for specified losses such as property
damage due to an accident or occurrence. The
particular grant of coverage will depend upon
the precise words of the policy.

The onus is on the insured to prove that a
claim has occurred which falls within the
grant of coverage. Generally speaking, the
insured will have to show that the claim
relates to an accident or uncertain event for
loss or damage intended to be covered by the
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A Most equine association insurance excludes coverage for
property damage or personal injury if you allow a person who
is not an equine professional or an association member to
ride your horse, or if you allow your horse to be used in riding
lessons from which you generate income.
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o Horse owners and riders are aware of the potential risks
associated with horse-related activities, and are urged to

" =S have the appropriate insurance to cover any potential

policy, which falls within the policy period.

Even if the claim falls within the insuring
agreement, the policy must be reviewed to
determine there are no applicable exclusion
clauses which deny coverage. An exclusion
clause eliminates coverage for specific events.

The court has specific rules of interpretation
to guide coverage disputes. The court focuses
on interpreting the words of the policy so as to
promote the parties’ “true intent” at the time of
entering into the policy. The courts have said
that effect should be given to the “clear lan-
guage” of the policy. Where the language of
the policy is ambiguous, the courts have creat-
ed rules to assist in resolving the ambiguity.

If the court rules that coverage exists, the
insurer will be ordered to pay the loss
pursuant to the terms of the policy, not to
exceed the financial limits of the policy.

Going back to the example above, the
paralyzed rider would have to prove to the in-
surer that her injury fell within the definition
of “permanent disability” in the AD&D cover-
age provided by the Horse Council of British
Columbia policy. This question must be an-
swered by reference to the particular lan-
guage of that policy and express definition of
“permanent disability” in that policy, rather
than any general understanding or idea as to
what this term means.

Z accident or loss.

Although the onusis on the insured to
prove their claim falls within coverage, the
insurer must be fair and act in good faith
when handling the claim. A failure to do so
may result in punitive damages against
the insurer.

Given the potential risks associated with
horse-related activities, you should ensure
that you have appropriate insurance to cover
any potential accident or loss. Many people
feel that insurance is not worth the money
because insurers “never pay” or always deny
claims. It is true that insurers may take
coverage positions which seem unfair on
their face. That, in itself, is not a good reason
to avoid obtaining insurance.

Whether an insurer is justified in denying
an insured’s claim must be determined by
careful consideration of the particular
insurance policy language in issue in each
case. If an insured believes coverage is
available under the policy, a claim can be
pursued against the insurer. The courts have
stated that an insurer is not permitted to
interpret an insurance policy which would
“nullify” the purpose for which the
insurance was sold or to render coverage
“practically illusory.” 3

Karen Weslowski is called to the British Columbia bar and is a
litigation lawyer at Miller Thomson LLP in Vancouver, British
Columbia. Miller Thomson LLP is a national law firm with offices in
Vancouver, Calgary, Edmonton, Regina, Saskatoon, Toronto,

This article is provided as an
information service only and is
not meant as legal advice.
Readers are cautioned not to

London, Kitchener-Waterloo, Markham, Guelph and Montreal.

Prior to practicing law, Karen was a certified Equine Canada
Level One coach and a regular competitor in horse shows,
particularly in the jumper divisions. For further advice or

information about the issues discussed in this article, Karen can be reached at
604.643.1290, or kweslowski@millerthomson.com.
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act on the information provided
without seeking specific legal
advice with respect to their
unique circumstances and the
applicable law in their province
of residence.



