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ty dause in two suprsing stuatons.

By Philip A. Carson, Ph.D., Miller Thomson

lberta Court of Appeal means tht engineers and archiects are ot potecte by

Caution: Limitation Clauses

May Not Apply

decision of the Alberta Court of Appeal, St v To-
mecek Roney Lide & Asociates Lud., st year has

Sgificanty rednced the protection that consuliants
sely upon when dhey include Tmitaions of abilty pros
sions i their contracts. As well, the case Dighlights isues
dhat can arie wher @ consulant enters into an agreement
it oviner on & project that has multiple ovners,

I this case (2014 ABCA 49). plaincs Mr.and Mrs. i
jointly purehascd Fand on Vancowser Island o build 3 large
catom home. Mr. Silt, a sole signatory. entered into
desgn agreement with an architee-
tural firm that contsined it
tion of abily clase hat purport:
ed o fimit the architect's bl o
SH00.000 for “any anc all caims
which arse sally and directly out
ofthe Designer'sduticsand respon-
sbilles purant to this Agree-
ment . whether such laims sound in contractor in tort”
This imitation clause purported 0 estend protection o the
achiteer's subconsulians.

Anissue arose during construction suggesting that the
struetural design did not meet the buiding code n respect
of scismic design. The stmuerural engineer isued design
seviions that it considered sulficient to bring the design
up 1o code. Construction of the house vas completed
wing the reviscd design.

The ial judge found that the revised design did not
meet the building code and dhat $19 millon in remedial
work was required. He also found that the limitaion clansc

it Tty 0 500000 and that the clause applicd
it the labilty o the engineer

One of the ssues i the case was whether M. Swif, who
did ot g the agreement i the architeet, vas alsa bound.
by the limitation clawse. The wial judge held that even
gl Mrs. St s ot sgratory o the agrccment there
s suflcent evidence o csablish that M. St vas acting
o ehlf of bodh himself ad M. wift when he signed the
agreement i the arhiteet, The tia judge concuded dat

51w consdincamslingengineer com o Api 2015

Going forward, a consultant
should ensure that any limitation
of liability provision expressly
limits liability for the original
design - and for any revisions.

e limitaion clausc applid o both sporses.

The Court of Appeal reserse the decision of the trial
juge on both ssues, And i doin s it reduced the con-
tracual protection consultants oftr rly uport.

The Alberta Court of Appeal ruld that there was noth-
g i he agrecment or n the conduct of the partics that
could make Mrs. Swilt 3 pary (0 the agreement vith the
architeet, Without an express agentprinciple relaionship,
M. it conld not affect the gl rights of Mrs. Swift s0 35
o bind her 1o the limitaton .

Mostsignificanty.the ourt rled
it when the engincer ised defi-
cient reise dravings o addressthe

scismic e, that was 3

isrepre-
The Court of Appeal
riled that the reviions, ot being
e orginal work,did not e “sole-
Iy and dirctly ot of the Designer's
dutes” and that the misrepresentation vas not the Kind of
ot (. megigence) diat e clase v intended (o limit
Consequenty, the engineer’s bl vas ot it

Going forward. a consultant should ensure that any
Timitation of abiliy provision expressy limis iabilit for
the original design vork and any revisions, and that it ex-
pressly Timis liabilty for any misrcprescniations in the
design work. A subconsulant should also undersand the
protections that it may or may not enjoy under the prime
consultant agrecment.

“To avoid some of the trouble faced by the engneer in
s acton, a consulant should ensure that all owners of 3
property arc pastis to the consuling agrecment. And the
comsultant should also ensure that 3 limiation of iabily
provsion s extended  futare owners, parmmers or anone
el who might lter make: clim ag
ensure that an indemnie i given by the corrent owner to
protect against chims by subscquent v,

st the consulant,or
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