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BROWNFIELDS BILL ENACTED  
 by Tamara Farber 

 
On November 2, 2001, Bill 56  - the Brownfields Statute Law Amendment Act, 2001, received 
Royal Assent, significantly amending provincial environmental and municipal planning legislation 
to incorporate clean-up and planning tools relating to Brownfield redevelopment and revival. The 
legislation will assist brownfields redevelopment in the following areas: 
 
1. regulate standards for contaminated brownfield site clean-ups; 

 
2. provide liability protection from future environmental orders for municipalities, secured 

creditors, owners and developers involved with brownfield properties; and  
 

3. streamline planning processes to enable municipalities to provide financial support for cleanup 
costs and expedite brownfield projects. 

 
 
While the Bill involves amendments to several environmental and municipal statutes, what follows is a 
summary of the major changes to the Ontario Environmental Protection Act (EPA) and the Municipal 
Act, and comments regarding the efficacy of the Bill to impact upon brownfield development in the 
Province. 
 
Generally, the Bill purports to establish clear 
rules for environmental liability by affording the 
following protection or immunity: 

 
• liability protection from future 

environmental orders for owners who 
follow the prescribed site assessment and 
cleanup process, which includes the  filing 
of a Record Of Site Condition in the 
Environmental Site Registry; 

 
• liability protection from future 

environmental orders for secured creditors, 
receivers and trustees in bankruptcy, while 
protecting interests in a property;  

 
• liability protection from future 

environmental orders from municipalities if 
taking actions for the purpose of a tax sale 
or actions related to other municipal 
responsibilities; 

 
• protection from environmental orders for 

any person conducting an environmental 
investigation while acquiring interest in a 
property. 

 
 
RECORD OF SITE CONDITION 
 
The regulatory protection afforded relates to 
the introduction, legislatively, of the Record of 
Site Condition (RSC) and the establishment of 
the Environmental Site Registry.  While the 

filing of the RSC is optional, there can be no 
change of land use (from commercial or 
industrial to residential) without a RSC being 
filed.  Immunity arises from the filing of the 
RSC, regardless of whether the RSC was filed 
in respect of a change of use or merely at the 
option of the property owner.  The Registry will 
facilitate public access to information 
concerning RSCs. 
 
The filing of a RSC in the Environmental Site 
Registry triggers immunity after remediation 
or Ministry approved risk assessment is 
conducted.  The restriction on this immunity 
is its application to contamination that was 
discharged into the natural environment 
before the "certification date” (to be defined 
by Regulations but not later than the filing 
date of the RSC) and that was on, in or 
under the property as of the certification 
date.   
 
Contaminants present on the property 
before the certification date, which migrated 
to other properties would be outside the 
scope of protection. The Bill provides no 
treatment of or liability protection for off-site 
contamination.  If there is continuing risk of 
off-site migration once an innocent 
purchaser acquires title, the Ministry may 
still be able to issue preventive measures 
orders.   
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When to file a RSC depends upon whether a 
Phase I or Phase II Environmental Site 
Assessment (ESA) is necessary and 
whether the property meets applicable 
regulated standards.  An owner of property 
may file a RSC if a  “qualified person” has  
certified that: 
 
(i) a Phase I ESA has been conducted; 
 
(ii) a Phase II ESA of all or part of the 

property was conducted, or that no 
Phase II is required by the 
regulations and in the opinion of the 
qualified person it is not necessary 
to conduct a  Phase II ESA; 

 
(iii) if a Phase II was conducted, that the 

property meets the applicable full 
depth background, full depth generic 
or stratified site condition standard 
prescribed by Regulation, or that a 
risk assessment has been prepared 
for each contaminant in excess of 
the standards, and such risk 
assessment was accepted by the 
Director and the property meets the 
standards prescribed in the risk 
assessment. 

 
The consequences of filing the RSC is 
liability protection from various orders – 
control orders, stop orders, remedial or 
preventive measure orders, contravention 
orders.   The beneficiaries of this regulatory 
immunity (there is no impact upon civil 
liability) include the person who filed the 
RSC and subsequent owners, persons in 
occupation of the property at the time of the 
filing of the RSC and thereafter, persons in 
charge, management or control of the 
property at the time of the filing of the RSC 
or thereafter. 
 
The Bill also introduces a new type of order 
– the certificate of property use – which may 
restrict property use, require the provision of 
financial assurance, require the provision of 
alternative water supplies and may specify 
the measures appropriate to prevent 
adverse effects relating to a property. 
 
 

Liability Protection for Municipalities, 
Secured Creditors, Receivers and 
Trustees in Bankruptcy 
 
Liability protection is specifically addressed 
in respect of municipalities, secured 
creditors, receivers, trustees in bankruptcy 
and fiduciaries for their actions in respect of 
brownfield sites. 
 
For all of these entities, any action taken to 
protect or preserve the property does not 
thereby convert their status to a person in 
occupation of a source of contaminant or a 
person with charge, management or control 
of a contaminant. Further protection specific 
to each status is afforded as follows: 
 
(a) Municipalities 
For municipalities, protection is offered for 
actions taken to respond to environmental 
impairment or unrelated actions taken in 
regard to municipal servicing of water, gas, 
heat, sewage, electricity, maintenance or 
rent collection.  In the event of a vesting of 
title to the municipality under the Municipal 
Tax Sales Act, the Bill provides protection 
from orders for 5 years.  There is an 
exception for orders relating to gross 
negligence or wilful misconduct by the 
municipality. 
 
(b) Secured Creditors 
As with municipalities, secured creditors are 
offered protection for 5 years in the event of 
foreclosure until they will be required to file a 
RSC (again, subject to the exception for 
gross negligence or wilful misconduct).  
Secured creditors not in possession may 
also take certain actions with immunity 
including payment of taxes and rent 
collection. 
 
(c) Receivers and Trustees in 

Bankruptcy 
Special consideration is given in the event 
an order is issued, offering receivers and 
trustees in bankruptcy 10 days to decide 
whether to abandon or otherwise dispose of 
their interest in the property.  If an order is 
issued, it can only require that the receiver 
or trustee in bankruptcy deal with a danger 
to human health or safety. 
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(d) Fiduciaries 
Fiduciaries are defined under the Bill as 
executors, administrators, trustees, 
guardians of property or attorneys for 
property.   While fiduciaries do not gain 
liability protection from orders, their 
obligations to incur costs to comply with 
environmental orders are limited to the value 
of the asset they hold or administer, less 
their own reasonable costs for such 
administration. 
 
(e) Investigators 
Investigators include persons who conduct, 
complete or confirm an investigation on a 
property.  Such action does not convert their 
status to persons in occupation of a source 
of contaminant, nor a person in charge, 
management or control of contaminant. 
 
There is the possibility of exceptional cases 
where orders may be made against any of 
the above in cases where the Director has 
reasonable and probable grounds to believe 
there is a danger to health and safety, 
impairment or serious risk of impairment to 
the quality of the environment, or injury, 
damage or serious risk of injury or damage 
to any property, plant or animal life. 
Emergency provisions further enable the 
MOE an override exception in respect of a 
water supply in danger. In such case, orders 
may be issued requiring the provision of 
alternate water supplies – clearly a post-
Walkerton sensitivity. 
 
It should also be noted that liability 
protection does not apply to past owners, or 
people in previous charge, management or 
control before the RSC was filed, and it only 
applies to the property that is the subject of 
the RSC, and the use specified in the RSC.  
Hence, for a change of use, the new use 
must be the one specified in the RSC in 
order for the liability protection to become 
effective. 
 
The possibility exists for transitional 
protection for owners that have filed RSCs 
under the Guideline for Use at 
Contaminated Sited in Ontario (the 
“Guideline”), although it is somewhat 
equivocal.  The RSC must have been 
submitted to the MOE, receipt 

acknowledged by the MOE, and the owner 
must file a notice in the Registry certifying 
compliance with requirements prescribed by 
regulation (which are yet to be prescribed). If 
the regulations simply adopt and incorporate 
the Guideline, owners who previously filed 
RSCs may be able to obtain the protection 
under the new Bill.  If there are additional 
provisions to the regulations, the provision is 
somewhat problematic. 
 
 
MUNICIPAL LEGISLATION AMENDMENTS 
 
Municipal tax amendments under the 
Municipal Act enable municipalities to offer 
tax incentives to stimulate redevelopment of 
brownfield sites.  Clean-up expenditures - 
“costs for any action to reduce the 
concentration of contaminants on, in or 
under the property to permit a RSC to be 
filed or the costs of complying with any 
certificate of property use” - are eligible for 
tax recovery.  The requirement is that the 
work must have been undertaken, and the 
concentration of contaminants must be 
reduced, not simply managed.  Therefore, 
costs of a risk assessment (whether alone or 
coupled with clean up) may not be entirely 
recoverable. 
 
The period for cost recovery includes both 
the rehabilitation and redevelopment period.  
The former is capped at 18 months.  The 
latter will be defined in each case, with no 
maximum. 
 
The realm of incentives is still fairly limited, 
including the passing of by-laws suspending 
municipal and education property taxes for a 
specific period or freezing tax increases 
during the rehabilitation and redevelopment 
period.  
 
Additional amendments on the planning side 
relate to the ability of municipalities to make 
grants or loans to property owners to carry 
out “community improvement plans” under 
the Planning Act.  As above, loans and tax 
assistance may not exceed the cost to 
rehabilitate the property.  Such improvement 
plans require ministerial approval. 
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CLOSING REMARKS 
 
Many of the details of the Bill are to be set 
out in Regulations, yet to be drafted, 
including establishing the various clean-up 
standards (whether by adoption of the 
Guideline or creation of new standards), 
creation of the Environmental Site Registry, 
establishing the credentials necessary for 
“qualified persons” who are to sign the RSC, 
establishing the content and form of the 
RSC, and under municipal legislation, 
implementing tax relief structures. 
 
Although the Bill will have the effect of 
clarifying the required standards for 
cleanups, Phase I and II ESAs and risk 
assessments, creating a more transparent 
process by requiring the filing of RSCs in the 
Environmental Site Registry, and it has the 
potential for significant implications for 
brownfield redevelopment in Ontario, its 
implementation remains uncertain. And 
while municipalities can now offer planning 
and tax incentives, many say there are 
insufficient measures to facilitate revitalized 
brownfield development. 
 
Criticism of the Bill centres upon a lack of 
provincial funding to support the Bill and a 
concern as to the potential downloading of 

costs onto other taxpayers.  In addition, 
properties abutting the contaminated 
properties have no liability protection unless 
owners of such properties also follow the 
prescribed procedures which would include 
filing their own RSC.  Historical concerns 
such as MOE staffing to enforce the 
legislation and regulations, and concerns 
regarding the prohibitive large financial costs 
spurring revived development still remain.  
Finally, there are other municipal financial 
assistance programs that could be 
implemented (such as tax increment 
financing or leases under fair market value) 
that are not provided for in the Bill.  It will be 
of interest to see what law develops on the 
financial assistance side in the future.  Until 
then, we eagerly await the drafting of the 
regulations.  
 
 
 
Tamara Farber is a member of the 
Environmental Law Group at Miller Thomson 
LLP and practices civil litigation in Ontario 
with a focus on environmental matters. Tel. 
416.595.8520 or email-  
tfarber@millerthomson.ca. 
 
 

 
 

 

 

 




