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Federal report recommends changes to regulation of charities

By Robert Hayhoe
he Joint Regulatory
Table (JRT) of the Vol-
untary Sector Initiative
(V8I) has now issued its final
report recommending changes to
the federal regulatory environ-
ment for charities.

The VSl is a joint federal gov-
ernment and voluntary sector
project designed to examine how
the federal government could
better assist the voluntary
sector’s work in the public
interest. The VSl is divided into
Tables (working groups) by sub-
Jjoet arca.

The Table which is of most
interest to lawyers is the JRT.
This Table was convened in
November 2002 and has equal
representation from the sector
(both voluntary sector orgapiza-
tions and professionals like
lawyers) and from the federal
government.

The JRT was asked to look at
four areas: (1) the accessibility
and transparency of the federal
charities regulator (currently the
Canada Customs and Revenue
Agency (CCRA)), (2) appeals
from . regulatory decisions,
(3) compli fi G -

diate sanctions) and (4) institu-
tional models. The JRT issued an
interim report in the fall of 2002
that made recommendations in
each of the four subject areas.
The interim report was then the
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. subject of an extensive consulta-

tion process which (with some
notable objections to the scope of
the JRM™s terms of reference)
supported most of the recom-
mendations. .

In March 2003, the JR'I' deliv-
ered its final report te John
Manloy (Ministor of Finance),

Elinor Caplan (Minister of
National Revenue) and Sheila
Copps (Minister Responsible for
the Voluntary Sector). Because of
Lhe posilive responses received
during the consultation process,
the final report is very close to
the interim report. :

Accessibility

The JRT report identifies a

* need for greater transparency in

the CCRA’s registration decision-

making process. The recommen-

dation 1s that the CCRA publish

reasons for its positive and nega-
tive rogictration decisi

mends that audits be disclosed if
serious penalties ave imposed.

Finally, the JRT repert vecomn-
mends that the CCRA's internal
puolicy database should be made
available to the public {as is now
beginning to be done on the
CCRA’s website).

The current appeal system
available to a charity against a
registration or de-registration
decision is a judicial review in
the Federal Court of Appeal. This
system is universally recognized
o5 .

(backed up by making the com-
pleted application package public
for failed applications as it now is
for successful ones). The report
also recounmends thal the fuan-
cial statements that registered
charities must file with their
T3010 annual returns be made
available to the public.

The JRT report provides a
detailed discussion of a proposal
that the resnlts and existence af
a CCRA charities audit be made
public. However, in recognition
that the very existence of an
audit could suggest wrongdoing
to some, the report only recom-

.
The JRT report recommends
that the CCRA introduce an
independent internal adminis-
trative review system to consider
registrution and complinnce deci-
sions. Following an unsatisfac-
tory administrative review, a
charity should have recourse toa
trial de novo. (the suggested
venue being the Tax Court o
Canada). :
As well, the JRT recognizes
that a combination of the inap-
propriateness of the current
appeal structure and the finan-
cial realities facing charities has
rosulted in an almost total lack

of jurisprudence on most of the
tax issues facing registered char-
ities. The report recommends
that a litigation funding model,
perhaps modeled on the Court
Challenges Program, be consid-
ered as a way of ohtaining more
Jurisprudence.

Intermediate sanctions

The JRT recognizes that the
current sanction system {cosen
tially de-registration for all tax
law violatiuns; is both too severe
and too blunt. Provided that a
working appeal procedure is
implemented, the JRT recoin~
mends that charities be suscep-
tible to suspension of qualified
donee status (requiring that the
CCRA obtain contro} of the
receipting process) and/or to suas-
pension of a charity’s tax-exempt
status (with a tax hased nn vrov.
enue).

‘While the interim report had
recommended monetary penat-
ties on directors and officers of
charities, tho conscultation
process indicated strong opposi-
tion to this proposal, so further
study is recommended.

see REFORT p.15



Report identifies new models for regulator
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The report also deals with
!sanctions on charities estab-
 lished by deceptive fundraisers.
©  The JRT is concerned that
: the-current rules permit a regis-
‘tered charity to collect money
: from the public with fraudulent
underlying purpeses without

- any ability for the CCR to revoke
registration until a few years
later when the disbursement
quota is not met. The JRT rec-
ommends the addition of a spe-
cific revocation ground, being
that the registration was
obtained on the basis of false
information.

This new revocation ground
is very troubling. Common prac-
tice on registration applications
is to give accurate but limited
information about the appli-
cant’s proposed activities. Fur-
thermore, the application

requires a very detailed pro
forma budget, which must often
be based on very tenuous
assumptions. It ig not difficult to
imagine situations in which the
CCRA might seek to apply this
ground but which do not involve
deceptive fundraisers. Why not
address the issue of deceptive
fundraisers directly?

Institutional reform

" The JRT was asked to iden-
tify pussible new models for the
federal regulator (but not to
cxpress a preference). The first
model suggested is an improved
CCRA Charities Directorate (as
seems to be developing now).
The second is an improved Char-
ities Directorate assisted by a
new voluntary sector agency,
which would be largely advisory.
The third model considered
would involve a total replace-
ment of the CCRA with a new
Charities Commission. The

thought is. that this ' would aveid
some of the perceived role con-
flicts that currcently cxist and
allow the Commission to focus
clearly on it§ mandate. The final
proposal is that the responsibili-
ties of the Charities Directorate
be divided between it and a new
Charities Commission, with the
Commission being given respon-
sibility for registration and revo-
cation decisions and the CCRA
keeping audit responsibility.

The JRT report is a useful
and detailed look at the adminis-
trative aspects of federal charity
tax regulation. While the sub-
stantive charity tax rules are
also ready to be re-examined,
most of the changes proposed. to
the regulatory model would be
improvements on the current
system.

Robert: Huyhve practises
charity tax law with. Miller
Thomson LLP in Toronto.






