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DIFFERENCES BETWEEN A COURT AND tion and thereby preserve the opportunity to
PRIVATE RECEIVERSHIP operate the debtor’s business — and perhaps also
sell it — as a going concern. Those types of pro-
Over the last 20 years or so there has been a major visions can include the following:
shift, in Ontario, from private receiverships to court- s A provision impos_ing a stay of proceedings by
based receiverships. The change has been so signifi- other creditors against the debtor or the receiver
cant that while in the 1980s one seldom saw court- without either the consent of the receiver or
appointed receivers, now it is private receivers who leave of the court (on specified notice).
“are rarely seen. * A provision mandating that people who sup-
Why has this shift occurred? What benefits do re- plied product to the debtor prior to the order
ceivers and the creditors who seek to appoint them must continue to provide that supply after the
derive from the court-based approach as opposed to order.
the private route? A list of the potential benefits of a ¢ A provision approving (customized terms relat-
court-appointed receivership over a private receiver- ing to) “debtor in possession” (“DIP”} financing
ship includes the following: during the receivership. In that regard, for ex-
ample, the court order might establish a first
s  With a court order, certain provisions can be in- ranking charge in favour of the DIP financier
cluded which help to stabilize the debtor’s situa- for funds advanced during the receivership.

e When it comes to the sale process itself, the receiv-

ership order could dispense with the need to send

out “notices of sale” under various governing legis-

lation — such as the Personal Property Securily
APPOINTING A RECEIVER AND SEIZING Aet, R.S.0. 1990, ¢. P10, as amended and the
EQUIPMENT Mortgages Act, R.8.0. 1990, c. M.40, as amended.
Jeffrey C. Carhart ... 53 e If a purchaser can be located, then the court-

appointed receivership mechanism can provide
for sale approval orders and vesting orders. In that

regard:
LexisNexis® e A sale approval order can reduce or eliminate
@z« Butterworths the risk of litigation by subordinate creditors

or indeed the “debtor itself” based on allega-
tions of an improvident sale.




National Insolvency Review

December 2005 Volume 22, No. 6

NATIONAL INSOLVENCY REVIEW

The Naticnal Imsolvency Review is published
bi-monthly by LexisNexis Canada Inc., 123 Commerce
Valley Drive East, Suite 700, Markham, Ontario L3T
TW8

Design and Compilation © LexisNexis Canada
Inc. 2005, Unless otherwise stated, copyright in
individual articles rests with the contributors.

All rights reserved. No part of this publication may
be reproduced or stored in any material form
(including photocopying or storing it in any medium
by electronic means and whether or not transiently or
incidentally to some other use of this publication)
without the written permission of the copyright
holder except in accordance with the provisions of
the Copyright Act.

ISBN: 0-433-43350-7 ISSN: 0822-2584
ISBN: 0-433-44393-6 EPrim & PDF)
ISBN: 0-433-44674-9 (PDF)

Subscription rates: $285 plus GST/year (Print or PDF)
$365 plus GST/year (Print & PDF)

Please address all editorial inquiries to:

Verna Milner, Journals Editor

LexisNexis Canada Inc.

Tel. (905) 479-2665; Toli-Free Tel. 1-800-668-6481
Fax (905) 479-2826; Toll-Free Fax 1-800-461-3275
E-mail: nirg@lexisnexis.ca.

EDITORIAL BOARD

GENERAL EDITOR

Justin R. Fogarty, B.A., LL.B., LL.M.
Bennett Jones LLP, Toronto

EDITORIAL BOARD MEMBERS

* Gerald N. Apostolatos, Langlois Kronstrm
Desjarding S.EN.C., Montréal « Frank Bennett,
Bennett & Company, Toronto e Nicolas Brearton,
KPMG Inc., Toronto » David F.W. Cohen, Gowling
Lafleur Henderson LLP, Toronto ¢ Wayne Ehgoetz,
Congress Financial Corporation, Toronto » Jean-Yves
Fortin, Brouillette Charpentier Fortin, Moniréal e
William Neville, Neville ADR Services Inc., Ottawa
= William Riley, Barmister & Solicitor, Vancouver e
Melvin Zwaig, Zwaig Consulting Inc., Toronto.

Note: This newsletter solicits manuscripts for consideration
by the General Editor, who reserves the right to reject any
manuscript or (o publish it in revised form. The articles
included in National Insolvency Review reflect the views of
the individual authors. This newsletter is not intended to
provide legal or other professional advice and readers should
not act on the information contained in this report without
seeking specific independent advice on the particular matters
with which they are concerned.

LexisNexis®

@ Butterworths

54

s A vesting order can address the needs of the
purchaser to acquire “clean title” on a speedy
basis. In particular, where there may be a dis-
pute over entitlement to proceeds from the sale
of certain assets which are dissipating in vatue
while the dispute rages, such a vesting order
can effectively allow for the substitution of
money for the assets, such that the competing
ereditors can fight over the proceeds of the sale
of the assets instead of the assets themselves.

e Orders appointing a receiver may provide for
various customized charges in favour of, for ex-
ample, the receiver itself with respect to its fees
and disbursements and other parties.

¢ A court-appointed receiver may be more readily
recognized in other — particularly U.8. — juris-
dictions than would be a receiver appointed pri-
vately. In particular, s. 304 of the United States
Bankruptcy Code' specifically contemplates rec-
ognition of “foreign representatives” within a
“foreign proceeding”. A receiver appointed by an
Ontarie Superior Court of Justice will more easily
be able to attain such recognition in the U.S. than
a privately appoinied receiver.

e Generally speaking, American creditors have be-
come much more involved in Canadian insolvency
proceedings and it is equally true on a general level
that American creditors are simply more used to
having liguidation and insolvency proceedings
conducted through a court-based process.

¢ Depending on the industry within which the debtor
carries on business, it may be possible to craft cus-
tomized provisions for the order so as to address
particular concerns with respect to that industry.

URGENT RECEIVERSHIP APPOINTMENT AND SALE
APPROVAL ORDERS

By definition, insolvency files almost always move
rapidly. The value of the assets and money available to
fund the operations always seems to be diminishing.

Within the framework of that reality, however, it is
always important to consider carefully how matters
are “brought before the court”.

Sometimes one sces motions whereby the court is
asked, on the same day, to do two major things:
{i) appoint a receiver; and (ii) approve a sale by that
receiver.

Of course, normally the receiver would be appointed
first and given powers to go out and market the assets
of the debtor company for sale and then later come
back and ask the court for approval of a sale which
reflects the result of those marketing efforts.

However, sometimes it is appropriate to compress
that process and two recent cases may be noted which
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help identify the parameters of when the court can be
expected to allow the process to be shortened and
when it will not do so.

LAURENTIAN BANK OF CANADA v, WORLD VINTNERS
CORP.

This 2002 case is reported at [2002] O.J. No, 2878
(QL), 35 C.B.R. (4th) 144 (5.C.1.).

World Vintners Corp. manufactured kits to make
beer and sold these products through a chain of over
100 stores — most of which were franchised but over
20 of which were corporate-owned. The company was
in default with its bank “since at least March 22, 2002".

On July 19, 2002, the bank applied to have an in-
terim receiver appointed and to have the assets sold to
a new company (“Newco™), apparently owned by “the
existing management” of World Vintners Corp. The
matter was brought forward to the court on no more
than two days’ notice and on limited service.

The evidence before the court at the hearing in-
cluded the following:

e On behalf of the bank, and without yet having
been appointed as a receiver, of course, KPMG
had received expressions of interest in the Workd
Vintners Corp.’s assets from “seven parties” be-
fore the hearing and Newco was “the only party
to come forward with an offer”.

e Several parties who were able to get before the court
at the hearing led evidence of various litigation and
grievances “against Vintners’ existing management”,

s The purchase price under the Newco offer was
about $3.3 million, with $2.7 million being paid
in cash.

¢ The bank debt was about $2.5 million.

Justice Cumming declined to approve the sale on July
19 — although he did appoint KPMG as an interim
receiver.

In declining to approve the sale, Cumming J. held,
in part, as follows:”

The Bank could have appointed KPMG as an Interim
Receiver under its GSA in March or April. Instead it
has observed a continually, rapidly deteriorating finan-
cial situation over three or four months and only at the
point in time when Vintners is completely out of
money and there is a crisis asks the Court to approve a
sale to existing management on two days notice.

The process for the sale of a business by an Interim Re-
ceiver must be seen to be fair and commercially reason-
able. The existing process does not meet that criterion.
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This Court does not agree that the process followed
supports the statement that there can be any confi-
dence that the purchase price offered by Newco is
fair and was arrived at in a commercially reasonable
manner. | say this because the only path to confi-
dence in a ‘going-concern’ sale is through a competi-
tive bidding process in the marketplace with a
reasonable opportunity for informed arms-length pur-
chasers to bid.

ALL FRESH BEVERAGES CANADA CORF.

The World Vintners Corp. case may be contrasted
with the All Fresh Beverages Canada Corp. case in
2004. In that case, All Fresh Beverages Canada Corp.
and Sun Like Juice Limited applied to the Ontario
Superior Court of Justice on very short notice to have
an interim receiver appointed and to “immediately”
approve and close an agreement of purchase and sale
to sell its business pursuant to a vesting order.

In that case, the affidavit material filed in support
of the application included evidence with respect to
the following matters:

+ Afl Fresh had “been unable to meet its debt obli-
gations to its lenders” for a period of “four years
since its incorporation™.

¢  All Fresh’s management had been “exploring po-
tential options and strategic transactions for over
seven months™,

» The corporate finance group of the proposed in-
terim receiver had been retained to assist in the sale
and/or restructuring efforts for many months, in-
cluding in respect of the negotiation of the agree-
ment which the court was being asked to approve.

s All Fresh had run out of cash on hand *“to dis-
charge its day-to-day liabilities” and “would
likely be forced very shortly to shut down opera-
tions™ absent the completion of that transaction.

e The transaction which the court was being asked
to approve would pay out the senior lenders but
would result in a shortfall to subordinate lenders
of more than $30 million.

The court approved the sale in the A/l Fresh case.

It may also be noted that even in the World Vintners
case, the sale to Newco was eventually approved after
the court had allowed a limited further marketing ef-
fort to be pursued by the interim receiver.

In short, one should be very careful in bringing
“emergency” sale approval orders to the court where
the court is being asked to both appoint a receiver and
approve the sale on the same day or virtually the same
day’ In order to support such an effort, at a bare
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minimum, it seems necessary to be able to show that a
detailed, comprehensive marketing effort has already
been undertaken which has resulted in finding the best
possible purchaser and fully negotiating the best pos-
sible terms of the sale which the court is being asked
to approve and which is therefore demonstrably the
best possible transaction in the circumstances and
that, further, there is genuine urgency (such as an im-
mediate cash crisis) which justifies asking the court to
act immediately.

Interestingly, these issues of urgency tie into the is-
sues of relying on vesting orders to close a transaction
during the appeal period with respect to such vesting
orders — which is discussed later in this article, see
“Selling the Collateral before Judgment” below.

REVIEWING SALES BY RECEIVERS

My personal preference is to try to avoid situations
where a court is asked to both appoint a receiver and
approve a sale by such a receiver at the same time on
a “rush” basis. 1 appreciate that there are a number of
factors which may “push” the process away from my
preferred approach.” However, one factor which I
would suggest does support a more traditional ap-
proach (of putting the receiver in place and then hav-
ing the receiver run a classic sale process before
subsequently going back to seek the court’s approval
of the sale to a buyer who has been identified by the
receiver as a result of that process) is that there is a
strong line of authority in Canada to the effect that the
court will seldom rule against the receiver’s recom-
mendations under those conditions and that, further,
parties who are unsuccessful bidders in such sales
proceedings do not have standing to oppose a sale
approval motion to appeal a vesting order issued by
the court in such a sales process. In that regard,
among other cases, | would note the following three
major decisions: Crown Trust v. Rosenberg (1986}, 39
D.L.R. (4th) 526 (Ont. H.C.}; Royal Bank v. Soundair,
{19911 0.J. No. 1137 (QL), 4 O.R. (3d) 1 (C.A.}; and
Skyepharma plec v. Hyal Pharmaceutical Corporation,
[2000] Q.. No. 467 (QL), 47 O.R. (3d) 234 (C.A.).

In the Crown Trust case, the couri held that the
receiver acted reasonably in recommending a lower
offer that was not characterized by “troublesome con-
cerns” which attached to a higher offer (because, for
example, the higher offer was contingent on certain
financing conditions which had not yet been satisfied).
In particular, Justice Anderson held as follows:®

The court should not proceed against the recommen-
dations of its Receiver except in special circum-
stances and where the necessity and propriety of
doing so are plain. Any other rule or approach would
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emasculate the role of the Receiver and make it al-
most inevitable that the final negotiation of every sale
would take place on the motion for approval.

It is equally clear, in my view, though perhaps not so
clearly enunciated, that it is only in an exceptional
case that the court will intervene and proceed con-
trary to the Receiver’s recommendations if satisfied,
as | am, that the Receiver has acted reasonably, pru-
dently and fairly and not arbitrarily.

In the Soundair case, Justice Galligan held, among
other things, that:®

It is my opinion that the court must exercise extreme
caution before it interferes with the process adopted
by a receiver to seil an unusual asset. It is important
that prospective purchasers know that, if they are act-
ing in good faith, bargain seripusly with a receiver
and enter into an agreement with it, a court will not
lightly interfere with the commercial judgment of the
receiver to sell the asset to them.

Justice Galligan went on to state:’

...I think that creditors who ask for court-appointed
receivers and business people who choose to deal
with those receivers should know that if those receiv-
ers act properly and providently their decisions and
judgments will be given great weight by the courts
who appoint them. I have decided this appeal in the
way | have in order to assure business people who
deal with court-appointed receivers that they can
have confidence that an agreement which they make
with a court-appointed receiver will be far more than
a platform upon which others may bargain at the
court approval stage. I think that persons who enter
into agreements with court-appointed receivers, fol-
lowing a disposition procedure that is appropriate
given the nature of the assets involved, should expect
that their bargain will be confirmed by the court.

The process is very important. It should be carefully
protected so that the ability of court-appointed re-
ceivers to negotiate the best price possible is
strengthened and supported.

In the Hyal Pharmaceutical case, at the trial level
Justice Farley endorsed the general proposition in
Crown Trust Co. v. Rosenberg; Farley 1. held that the
court should place “a great deal of confidence in the
receiver’s expert business judgement™.? Justice Farley
went on to hold in Hyal that the court should be par-
ticularly wary of replacing its own judgment for that
of the receiver where the assets involved are unusual
and the process of sale is complex.



National Insolvency Review

December 2005 Volume 22, No. 6

In the Court of Appeal in the Hyal case, Justice
O’Connor confirmed Farley J.’s decision that an un-
successful bidder does not have standing to oppose a
sale approval motion or to appeal a vesting order is-
sued by the court, on the grounds that it does not have
any interest in the proceeds of the sale. In other
words, the court-appointed receiver owes the unsuc-
cessful bidder no duty beyond due consideration of its
offer and is specifically empowered to reject any offer
it does not consider acceptable, as long as, in doing
so, the receiver meets the standard of reasonableness,
prudence and fairness at arriving at its decision.

I note that, of course, as Galligan J.A. referred to
in the passage from the Soundair case quoted above,
the classic Canadian approach is to avoid some kind
of “auction on the court house steps” or a “second
kick at the can” by bidders who are beaten out by the
successful bidder in a tender process properly run by
a court-appointed receiver. The classic American
approach is different and is built around the concept
of a “stalking horse bid” which emerges from an ini-
tial process designed to call for bids. Once such a
stalking horse bid is approved by the court, then the
very essence of that American approach is to hold
that stalking horse bid up as a target which other
bidders can later try to top at a regulated auction
process. This stalking horse approach is now being
seen in Canada with more frequency. One prominent
Canadian case that used this approach was the Laura
Secord case In 2004. The Canadian operations of
Laura Secord were owned by Archibald Candy an
U.S. company which was in a Chapter 11 proceeding
based in Chicago. The American stakeholders in the
Chicago proceeding were most familiar with the
stalking horse sale approach and, working with a
cross-border protoco! between the Ontario and Chi-
cago insolvency courts, that was the sale process that
was adopted in order to market and sell the Laura
Secord assets in Canada.

EMPLOYEE ISSUES (THE TCT LOGISTICS CASE)

The TCT Logistics case — which began in January,
2002 —- involved the court-appointed receivership of
a company, based in Calgary, with wide-spread opera-
tions across North America in a number of industries,
including trucking, logistics and warehousing.

The original order of the Ontaric Superior Court of
Justice appointing the receiver was made on the appli-
cation of GMAC Commercial Credit Corp. of Canada,
the main secured creditor, and contained what was then
a typical clause indicating that the receiver was insu-
lated from any claims based on an allegation that the
receiver was a successor employer (and thereby, among
other things, bound by the collective agreement).
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In litigation arising in connection with the sale of
the warehousing business, Justice Ground essentially
upheld the walidity of that clause, although he
amended it to provide that “the receiver could not be
deemed a successor employer as long as it acted only
as a realizer of the assets of the debtor and not as an
employer operating the business™.”

Somewhat to the surprise of the insolvency bar, Jus-
tice Feldman of the Ontario Court of Appeal held that
such orders could not validly be made. She held that, in
the right circumstances, the Ontario Labour Relations
Board continues to have jurisdiction to determine the
matter. However, Feldman J A. also held that the On-
tario Superior Court (the “bankruptcy court”'®) retains
a “gatckeeper function”’! through its jurisdiction to
grant leave or to deny leave to a union to bring an ap-
plication before the Ontario Labour Relations Board to
determine the issue. In that regard, a noteworthy com-
ment that she made in her decision is as follows:

If the receiver can show that by operating the business
for a short time it can maximize the value of the busi-
ness for the benefit of the creditors and, at the same
time, thereby save as many jobs as possible, it will make
sense for the court [i.e. the bankruptcy court] to deny
leave, particularly where the OLRB will, if appropriate,
determine that the purchaser is a successor employer,
obliged to carry out the collective agreement.

Based on that proposition, it does seem possible for a
court-appointed receiver to avoid successor employer
liability in “the right case”. Of course, however, the
frustrating factor at this point, is the level of uncer-
tainty which Feldman J.A’s decision has given rise to.

Justice Feldman’s decision goes on to state that the
Superior Court “will be positioned to assist”™ if a
consensual resolution cannot be reached between the
receiver and the employees in advance. Of course,
time is always the enemy in these types of situations
and, realisticafly, there may not be enough time to
pursue an agreement with the union in advance and
then to also pursue some kind of court-supervised
agreement/order that would deal with the matter.

A decision by the Supreme Court of Canada on the
TCT Logistics case is pending as of the date of the
writing of this article.

COSTS

Of course, one aspect of court-appointed receiver-
ships which is not as beneficial as a private receiver-
ship is the issue of the costs associated with the
process. Generally speaking, it can be expected that a
private receivership will be significantly less costly
than a court-appointed one.
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Therefore, one always has to bear that issue in
mind and ensure that despite all of the factors which
tend to “push” the selection of the process away from
private receiverships toward court driven ones, there
must be enough value at issue to justify the additional
costs associated with a court-appointed receivership.

It is noteworthy that s. 14.06(1.2) of the federal
Bankruptcy and Insolvency Act, R.8.C. 1985, c. B-3,
assists in containing the receivership costs to the pe-
riod post-appointment. This provision provides that a
receiver of an insolvent person, whether appointed
under the Bankruptcy and Insolvency Act or the
Courts of Justice Act, R.5.0. 1990, c¢. C.43 or instru-
ment appointed, is not liable for pre-appointment li-
abilities of the insolvent person even when it is
carrying on the business or continuing to employ the
debtor’s employees. The definition of receiver for the
purpose of 5. 14.06(1.2) is set out in s. 243 of the
Bankruptcy and Insolvency Act. The breadth of this
definition means that a “receiver”, for the purposes of
this section, includes private receivers and court-
appointed receiver if appointed to take possession of
all or substantially all of the inventory, the accounts
receivable, or the other property of an insolvent per-
son. This definition means that even if the appointee
is called a “monitor” or under another moniker it may
apply to limit liability for pre-receivership liabilities,
In Re Colour Box Limited, {1995] 0.J. No. 32 (QL),
21 Q.R. (34) 746, 29 C.B.R. (3d) 262, Ontario Court
(General Division), Justice Lissaman confirmed that
the definition of “receiver” applied to any person who
takes possession or control of the property of the in-
solvent person or bankrupt under a security agreement
or court order and in that case found that the “re-
ceiver” was required to comply with certain require-
ments of the Bankrupicy and Insolvency Act.

SECURED CREDITOR TAKING STEPS TO
OBTAIN POSSESSION OF COLLATERAL

There are three main ways a secured creditor can
take possession of collateral. These are:

» The secured creditor “repossessing” or otherwise
taking possession of collateral itself,

e The secured creditor making a private appoint-
ment of a receiver under its security agreement.

* The secured creditor applying to court for the ap-
pointment of a receiver under statute.

SEIZING COLLATERAL
If the collateral at issue is limited to a discrete

number of specific items of collateral, then there is
likely no need for the creditor to go to the expense of
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appointing a receiver. The creditor or its representa-
tive can physically seize the collateral. Typically, in
such circumstances, a secured creditor will use the
services of a bailiff to physically seize the collateral.
Some particular concerns related to duties in the
safeguarding and sale of the collateral are noted
below.

TAKING STEPS TO APPOINT A PRIVATE RECEIVER

If the right to appoint a receiver is contained in
the security agreement, then the private appoint-
ment of a receiver is a relatively simple process of
the creditor executing an instrument declaring that
it holds security pursuant to a security agreement,
the debior is in default of its obligations and ap-
pointing the receiver or receiver manager of the
specified collateral (which may be the assets and
undertaking) of the debtor. This document is then
delivered to the receiver who delivers it to the
debtor as proof of its authority to act.

Prior to executing the appointment, the secured
creditor will need to select the receiver and entered
into its retainer and indemnity agreement with the
receiver. Further, the secured party should be careful
to ensure that the debtor really is in default since it
may be exposed to liability if it wrongfully appointed
4 receiver.

Under s. 244(1) of the federal Bankruptcy and In-
solvency Act, a secured creditor must provide a ten-
day written notice to an insolvent person' of their
intention to enforce security on all or substantially
all of the inventory, accounts receivable or other
property of the insolvent person. Unless the insol-
vent person consents, the secured creditor must wait
until the expiry of that ten-day period before enforc-
ing such security, including by way of the appoint-
ment of a receiver. As a result, the secured creditor
will need to determine if the debtor wiil consent to
the earlier enforcement of the security, or, absent
such consent, whether there is a concern that steps
are needed to protect the property or the secured
creditor’s interests after delivery of the ten-day no-
tice. If such a protective step appears to be war-
ranted, then the secured creditor may wish to apply
for a court-appointed receiver under s. 47 of the
Bankruptcy and Insolvency Act; such an appointment
under s. 47 is discussed below."” However, in many
instances, the debtor will consent to the earlier en-
forcement of the security and the appointment of the
receiver. In cases involving a corporate debtor, the
officers and directors may have personally guaran-
teed the obligation and may wish to facilitate its or-
derly repayment to limit their liability.
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TAKING STEPS TO APPLY FOR COURT APPOINTMENT
OF ARECEIVER

In Ontario, the main statutes which give the court
the jurisdiction to appoint a receiver are the Bank-
ruptcy and Insolvency Act, and the Ontario Courts of
Justice Act. Under each statute the general concept is
that the receiver is in place on an interim or interlocu-
tory basis to take possession of all or part of the
debtor’s property. The main steps to consider with
respect to the appointment of such an “interim™ re-
ceiver, as discussed in further detail below, are:

s Determine the statutory provision or provisions
that you will apply under.

e Determine whether you will proceed by way of
application or motion in an action.

e Select a receiver and enter into appropriate in-
demnity arrangements.

e Determine who you will and must give notice to.

o Determine what is required in the supporting ma-
terials including a proposed form of Appointment
Order.

e Consider issues associated with the receiver tak-
ing possession of the property subject to the Ap-
pointment Order and providing notice to parties
after Appeointment Order has been made.

THE NEED TO DETERMINE THE STATUTORY
PROVISION(S) THAT YOU WILL APPLY UNDER

The first step for the party wishing to apply to the
court for the appointment of a receiver is to determine
what provision it will apply under. This decision is
largely governed by the facts such that the application
will be made as set out in the Table 1 below.

BANKRUPTCY AND INSOLVENCY ACT

Sections 46, 47 and 47.1 of the Bapkruptcy and In-
solvency Act provide for the appointment of an interim
receiver in three different situations facing a creditor:
(1) the debtor is being petitioned into bankruptcy but
no receiving order has yet been made, (2) the debtor is
subject to the creditor’s security and where a s. 244(1)
notice has been sent or is about to be sent, and (3} the
debtor has filed a notice of intention to make a proposal
to creditors or the debtor has filed a proposal. Section
273 of the Bankruptcy and Insolvency Act concerns
situations where a foreign bankruptcy or restructuring
proceeding has been initiated.

Section 46 applies to the appointment of an interim
receiver to protect the estate of a debtor after a peti-
tion is filed and before a receiving order is made.'
The appointment of a receiver in such a situation al-
lows conservatory and protective steps to be taken
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prior to a trustee in bankruptcy being appointed under
a receiving order. Section 46 allows either an unse-
cured creditor or a secured creditor to seek an ap-
pointment of an interim receiver to protect the estate.
The appointment can be sought immediately follow-
ing filing to bankruptcy petition.

As noted above, a secured creditor must provide a
{ten-day) s. 244(1) Bankruptcy and Insolvency Act
notice to an insolvent person of the creditor’s inten-
tion to enforce security on all or substantially all of
the inventory, accounts receivable or other property of
the insolvent person and, unless the insolvent person
consents, the secured creditor must wait until the ex-
piry of that ten-day period before enforcing such se-
curity. Section 47 provides for a secured creditor to
apply for the appointment of an interim receiver as a
protective step to protect the property or the interests
of the secured creditor once the notice has been sent
or is imminent.”” Section 47.1 provides for the ap-
peintment of an interim receiver where the inselvent
person is sublect to the proposal to creditor process
under the Bankruptcy and msolvency Act."®

Section 271 of the Bankruptcy and Insolvency Act
provides for applications by foreign representatives for
an interim receiver to be appointed as a protective meas-
ure over the debtor’s Canadian assets. A foreign bank-
ruptey or reorganization proceeding with respect to the
debtor needs to be demonstrated in such situations.

COURTS OF JUSTICE ACT (ONTARIO}

An appointment order can be sought under the
Courts of Justice Act if the sections of the Bankruptcy
and insolvency Act are not applicable but the circum-
stances exist such that a receiver is necessary to pro-
tect the interests of a creditor or creditors. Prior to
making an appeintment under s. 101 of the Courts of
Justice Act, the court will need to be satisfied that 1t
appear “just and convenient to do s0”. Section 101 of
the Courts of Justice Act provides:

101. (1) In the Superior Court of Justice, an interlocu-
tory injunction or mandatory order may be granted or
a receiver or receiver and manager may be appointed
by interlocutory order, where it appears to a judge of
the court 1o be just and convenient to do so.

{2) An order under subsection (1) may include such
terms as are considered just.

THE NEED TO DETERMINE WHETHER YOU WILL
PROCEED BY WAY OF APPLICATION OR MOTION IN AN
ACTION

The name “interim” receiver suggests that the ap-
pointment is an interim protective step in a proceed-
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ing which permits the property to be safeguarded and
proceeds received by a court-appointed officer. The
later pay-out of the proceeds from the property is,
generally speaking, a subsequent step in that proceed-
ing. In short, it is necessary to consider the nature of
the proceeding founding the seeking of the appoint-
ment of a receiver. In that regard, the following gen-
eral considerations as outlined in Table 2 below
should be kept in mind.

Although there has been a blurring of the distinction
between the Couwrts of Justice Act approach and the
Bankruptcy and Insolvency Act approach in recent years,
the traditional approach is that the Cowrts of Justice Act
appointment is sought in a motion within an action for
recovery against the insolvent person and the Bank-
ruptcy and Insolvency Act appointment is sought as a
step in the Bankruptcy and Insolvency Act proceeding
regarding the insolvent person. One wrinkle is that in the
case of a motion to appoint an interim receiver under s.
47 under the Bankruptcy and Insolvency Act, there is
likely no Barkruptcy and Insolvency Act “proceeding™
in place and, as a result, such a proceeding is generally
initiated by an application to the court.

Common issues arise under the current practice of
seeking appointments by way of application under s.
47 of the Bankruptcy and Insolvency Act and under
the Courts of Justice Act. Often these applications are
not founded by a proceeding to enforce the underlying
security even though the appointment of the receiver
is the first step toward the eventual payout of the se-
cured creditor(s). This may be an issue of form alone
since the court will ultimately direct and approve
payment of property and proceeds held by the interim
receiver to creditors in a specified manner. However,
in terms of process, it would be logical for the relief
sought in the application or an action to include a dec-
laration of the validity of the security, the amount of
debt secured and the priority of the creditors. In such
a situation, the appointment of the interim receiver
would clearly be “interim” or interlocutory to that
final declaration and the approval of the pay-out of
the funds held by the interim receiver would be in
accordance with such priorities. As such, the process
would be akin to a more traditional mortgage en-
forcement proceeding where such declarations of pri-
ority and amount are common.

SELECTING A RECEIVER AND DETERMINING
INDEMNITY ARRANGEMENTS

Once a particular interim receiver (or other coutt-
appointed officer) is in place, the court will be loathe
to require the removal and replacement of the interim
receiver absent proper evidence of some misfeasance.
As a result, a creditor applying for an appointment
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should ensure that they are comfortable with the par-
ticular interim receiver being proposed. Also, a credi-
tor who receives notice of an appointment being
sought should raise any objection as soon as possible
and by all means at the appointment hearing since
later objections will be extremely difficult and a high
evidentiary burden will need to be satisfied. Part of
the reason for this judicial reluctance to interfere with
receivers who have *“already been appointed” by the
court is that interim receivers are court-appointed of-
ficers who will be assumed to conduct themselves
appropriately and licensed trustees are licensed after
an extensive qualification process.

Table 3 below summarizes some of the statutory
requirements of interim receivers under the Bawk-
ruptcy and Insolvency Act and Courts of Justice Act.

Once a proposed interim receiver is selected, the
creditor seeking the appointment can expect that the
receiver will require an indemnity from it. The terms
of the indemnity will typically include provisions
covering the payment of the receiver’s fees,
should the realization from the collateral not be
sufficient to pay such fees. However, the terms
may also be tailored to the particular circumstances of
the target insolvent business and may include, for ex-
ample, an apportionment of liability under the indem-
nity between more than one creditor. The potential for
a priority charge being given to the interim receiver
under the Appointment Order may lessen the financial
risk associated with the indemnity.

DETERMINING WHO WILL BE GIVEN NOTICE

The purpose of insclvency laws is to regulate the
allocation of what are, by definition — insufficient
agsets of the debtor among the various stakeholders,
in light of a variety of factors, including the ranking
of security interests, government claims, agreements,
obligations and protective actions taken by the various
stakeholders. As a result, at the time that an appoint-
ment of a receiver is sought, it can be expected that
there will be competing interests vying for the insuffi-
clent assets of the debtor. In this context, it makes
common sense that usual notice under the Rules of
Civil Procedure is rarely prudent or practical. By its
nature, the appointment of an interim receiver is an
urgent and protective measure. Notice to the debtor
and all creditors may lead to the dissipation of prop-
erty and executory rights of the debtor and may lead
to other creditors exercising their rights or self-help
remedies to the detriment of the secured creditor but
also to the detriment of all stakeholders generally. The
need to avoid loss of executory contracts to the
maximum extent possible is particularly important to
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preserving the maximum “going concern” value of the
business, if the interim receiver will manage the busi-
ness as a going concern to seek to maximize value
and potentially sell the business as a going concern.

In May 2002, the Canadian Bar Association On-
tario, Insolvency Section sponsored a programme to
develop a standard form of order for the appointment
of a receiver and manager or an interim receiver.
From 2002 to 2004, the resulting Standard Form
Template Order Sub-Committee (the “Committee”)
developed a model receivership order. The model re-
ceivership Order and the Committee’s report on the
development of that order were published in Septem-
ber, 2004." The model order is discussed below.

In its report, the Committee noted that applications
for receivership orders “typically involve little or no no-
tice to anyone other than the most senior creditors”.*°
The Committee noted that it made efforts to tighten up
on loose language in some clauses of the ternplate order
to respect certain issues as to the propriety of affecting
third party rights without notice. The model order in-
cludes a “Comeback Clause” which permits creditors
without notice to bring a particular issue raised by the
order back before the court for determination. To some
extent, the Comeback Clause is seen as a means of ad-
dressing the lack of notice or inadequate notice given of
the seeking of an appointment.

As noted by Farley J. in dismissing a request for an
adjournment of the application to appoint an interim
receiver in I° Eaton Co. (Re}, [1999] O.J. No. 3646 at
paras. 1-3 (Ont. $.C.J. (Commercial List)) (QL):

There has been a request for adjournment regarding
the appointment of the interim receiver because vari-
ous of the interested persons have only received the
material for this quasi - ex parte motion just moments
before court commenced. 1 have a great deal of sym-
pathy for that position but I am of the view that their
concerns may be dealt with under the comeback
clause. That is, in these circumstances the comeback
clause should be interpreted as allowing any inter-
ested person to open up any of the issues involved in
this interim receivership motion.

Insolvency matters are never very tidy especially
when matters which have previously appeared to be
progressing in a reasonably progressive and orderly
fashion take a radical deviation from that path as
happened in this case on Friday, August 13, 1999. ...

...Of course over and above that are the other reme-
dies which interested persons may wish to bring, ei-
ther sheltered under the comeback clause or with
leave independent of the comeback clause - an exam-
ple being any injunctive relief which certain land-
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lords may wish to bring as to leases prohibiting
liquidation sales.

In fact, the motion or application to appoint an in-
terim receiver can be, and usually is, made without
notice or with limited notice.”’ Again, a fundamental
reason for such applications being made with limited
or no notice is to ensure that the assets and executory
contracts remain in place at the time of the order to
the greatest extent possible. If notice is given, then
assets could be disposed of ar contracts and leases
terminated in advance of the application.” Clearly,
having assets disposed of or executory confracts ter-
minated would impair or completely destroy the pur-
pose of a receiver-manager continuing to operate the
business as a going concern during an interim period.

For applications under the Bankrupicy and Insol-
vency Act, Rule 77 of the Bankruptcy and Insolvency
General Rules, C.R.C. 1978, ¢. 368, as amended,
codifies the practice of bringing an application for an
interim receiver on an ex parte basis. Rule 77 pro-
vides that the application for an interim receiver under
s. 46, 47 or 47.1 or 5. 271(3) is to be made ex parte
but also provides that the court may adjourn the appli-
cation and direct any further required notice.

One consideration in providing notice to senior se-
cured creditors is that it is unlikely that a Receiver’s
charge will be granted priority over a senior secured
ereditor in the absence of notice to them. Providing
notice and negotiating the terms of such a charge may
be necessary to reduce the potential downside risk
associated with the indemnity given by the applicant
to the receiver.

ILLIDGE (TRUSTEE OF} ¥, S8T. JAMES SECURITIES INC.

This case is reported at {2002), 34 C.B.R. (4th) 222
(Ont. 8.CJ.) and [2002] OJ. No. 2174 (QL), 34
CB.R. (4th) 227 (C.A)).

In the Illidge case, Soberman Isenbaum Colomby
Tessis Inc. was appointed as receiver of two compa-
nies — St. James Securities Inc. and St. James Hold-
ings Inc. by an order of Justice Greer. That initial
appointment was sought “by way of application rather
than on [an] interlocutory motion”.** The application
was apparently under the Courits of Justice Act.

A company, 1187264 Ontario Inc.,” alleged that So-
berman Isenbaum had a conflict of interest in the cir-
cumstances by reason of their role as trustee in
bankruptey for certain other parties, including a gen-
tleman named John Illidge who was formerly the sole
officer and director of each of St. James Securities Inc.
and St. James Holdings Inc. 1187264 Ontario Inc. sug-
gested that a different receiver — Horwath Orenstein
— be substituted for Soberman Isenbaum as receiver.
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Justice Greer did not accept 1187264 Ontario Inc.’s
submissions and made her order appointing Soberman
Isenbaum as receiver of the St. James companies. Jus-
tice Greer’s order contained a comeback clause.
1177264 Ontario Inc. appealed Greer J.’s decision.

The matter was heard by the Ontario Court of Ap-
peal and the decision is important in its holdings on
the following points:

+ First, the Ontaric Court of Appeal held that the
initial court order appointing the receiver was not
an interlocutory order but was, instead, a final or-
der and that any appeal from the order was prop-
erly to the Court of Appeal. Specifically, Justice
Armstrong of the Ontario Court of Appeal held
that “...orders that finally defermine the issues
raised in an application are final orders...the is-
sues in dispute on the application ([including] the
suitability of Soberman to serve as receiver in the
face of an alleged conflict...) were finally deter-
mined by Justice Greer. Thus, the order is a final
one and appeal lies directly to this court” ®®

s Accordingly, the Court of Appeal held that it was
not appropriate for the matters which 1187264

Ontario Inc. was raising to be simply brought .

back bhefore Greer J. under the “comeback clause”
in her initial order. The Court of Appeal rejected
the argument of counsel for Soberman Isenbaum
that, in effect, just because Greer J.’s order con-
tained a comeback clause, it was effectively an in-
terlocutory order.

With the benefit of some “fresh evidence™’ the Court
of Appeal accepted the submissions of 1187264 Ontario
Inc. to the effect that Soberman Isenbaum did have a
conflict of interest, in the circumstances. However, the
Court of Appeal did not agree to simply substitute Hor-
wath Orenstein as receiver instead of Soberman
Isenbaum as 1187264 Ontario Inc. wanted. Instead, the
Court of Appeal set aside the appointment of Soberman
Isenbaum as the receiver of the St. James companies and
referred the matter back to the Commercial List Court
“for the appointment of a new receiver”.”

THE SUPPORTING MATERIALS INCLUDING PROPOSED
FORM OF APPOINTMENT ORDER

The appointment of an interim receiver is an ex-
traordinary discretionary remedy. As a result, the ma-
terials forming the basis of the application must
demonstrate the right to, and necessity of, the remedy
being granted. In addition, the mandate and powers to
be granted to the interim receiver can vary widely
from monitoring only up to and including powers as
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fundamental as operating the business, dismissing the
employees of the business, liquidating all the assets of
the debtor and even filing an assignment in bank-
ruptcy. As a result, the proposed form of Appointment
Order sought is an essential part of the application
materials and the need for the powers sought must be
supported by the evidentiary materials.

The statutory tests under the Bankruptcy and Insol-
vency Act and Courits of Justice Act and provisions
respecting powers are summarized in Table 4 below.

A useful starting point for any receivership order to
be sought in Ontario is the model receivership order
developed by the Committee.”” In fact, the recom-
mended practice is for the court materials to include a
black-line showing the additions and deletions in the
proposed form of order as against the model order. As
the model order was developed in consideration of all
of the empowering legislation, it may be that powers
listed in the order are more expansive than is justified
in a particular application and especially in the case of
a s, 46 application. In addition, particular facts related
to the target insolvent business may require additional
provisions tailored to the matters at issue. it can be ex-
pected that receivership orders and the model order will
evolve over time to address recurring or new issues.

The current form of provisions of a receivership
order includes provisions with respect to the follow-
ing matters:

o  APPOINTMENT. The Order provides for the ap-
pointment of the particular receiver and specifies
the property which is subject to the appointment.

s  RECEIVER’S POWERS. The Receiver’s powers
are enumerated. The powers include the power to
take possession of and safeguard the property, to
manage the business of the Debtor, to engage
consultants to assist the receiver, to purchase or
lease assets to continue the business of the
Debtor, to receive and collect all monies owing to
the Debtor, to settle or compromise any indebted-
ness owing to the Debtor, to initiate and continue
proceedings and to defend proceedings with re-
spect to the Debtor, the Property or the Receiver,
and to settle or compromise any such proceed-
ings, to market and sell any or all of the Property,
and to report and share information as the Re-
ceiver deems advisable.

s  ACCESS AND CO-OPERATION: The Debtor and
others are ordered to provide access to the prop-
erty, co-operation and assistance to the receiver.

e NO PROCEEDINGS AGAINST THE RE-
CEIVER: Proceedings against the Receiver are
prohibited without the consent of Receiver or
leave of the court (on appropriate notice).
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s  STAY and NO PROCEEDINGS AGAINST THE
DEBTOR OR THE PROPERTY: Actions and the
exercise of any rights or remedies against the
debtor are stayed.

» CONTINUATION and NON-INTERFERENCE:
No person can cease supplying goods and services
or terminate any right, renewal right, contract,
agreement, licence or permit in favour of or held
by the Debtor, without written consent of the Re-
ceiver or leave of the court. Generally speaking,
ordinary payment terms are to remain in place.

s RECEIVER TO HOLD FUNDS: The Receiver is
to collect and held all funds collected in new ac-
counts, net of receivership costs.

» EMPLOYEES: Employees remain employees of
Debtor until such time as the Receiver may termi-
nate the employment of such employees. The Re-
ceiver is not liable for any employee-related
liabilities.

e LIMITATION ON ENVIRONMENTAIL LIABIL-
ITIES: A provision seeks to address and limit poten-
tial environmental Hability.

e BORROWING POWER: The Receiver may be
authorized to borrow funds to fund the receiver-
ship and a priority charge given to this loan.

e RECEIVER’S / ADMINSTRATIVE CHARGE:
The Receiver may be granted a priority charge for
the costs of administering the receivership.

RECEIVER TAKING POSSESSION OF PROPERTY SUBIECT
TOITS APPOINTMENT

Once the interim receiver has been appointed either
by court order or instrument, the receiver will take
steps to safeguard and preserve property and begin its
mandate as receiver. As part of that process, the interim
receiver will give notice of its appointment. Upon re-
ceiving notice, affected parties without notice of the
application may either seek to come back to court un-
der any comeback clause or may seek to appeal the
order or may seck to set aside a private appointment.

One further issue to consider if the receiver takes
possession of and manages an active business is the
significant legislative change in the enactment of Bill
C-45, Criminal Code amendment which is sometimes
noted as the “Westray Amendment”. Bill C-45 intro-
duced the Westray Amendment to the Criminal Code,
R.S.C. 1985, ¢. C-46, as amended, which added s.
217.1. Section 217.1 provides:

Every one who undertakes, or has the authority, to di-
rect how another person does work or performs a task
is under a legal duty to take reasonable steps to pre-
vent bodily harm to that person, or any other person,
arising from that work or task.
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This provision would appear to catch a receiver if in
a position to “direct” how work is performed and pro-
vides a legal duty to take reasonable steps to prevent
harm. If there will be continving work in the manage-
ment of the debtor’s business during the receivership, it
is important to note that active steps are required to
ensure safety. This provision is new and there have
been debates about whether failing to ensure compli-
ance with the vast array of workplace safety legislation
will show a failure to “take reasonable steps to prevent
bodily harm” and thereby elevate regulatory breaches
to criminal misconduct. The real problem is that this
new legislation has no track record so there is no de-
termination yet as to the lengths that a receiver must go
to ensure compliance and safety. Is a full compliance
audit required or is a lesser review sufficient? Clearly, a
receiver must (and as a responsible court officer will)
ensure that any known dangers are dealt with, but it is
the additional “reasonable steps™ that are required
which lead to the uncertainty.

One way of trying to limit the exposure under this
section is to circumscribe the areas that the receiver
can “direct” and thereby try to be out of the ambit of
s. 217.1. This approach limits the areas that the re-
ceiver “undertakes” or “has the authority™ for in the
language of the section. This approach may not be
practical in many instances, but the clearest way of
seeking to limit the reach of this provision is if the
receiver will not need to direct such work. It is note-
worthy that if the receiver does not get powers di-
rectly conferred on it related to a particular area of
activity then it will still be caught if the receiver does
actually “direct” the work in question,

The model order provides that the receiver is author-
ized (but not obligated) to, among other things, “man-
age, aperate and carry on the business of the Debtor”
and “to undertake environmental and workers’ health
safety assessments of the Property and operations of
the Debtor”. This authorization likely brings the re-
ceiver into the category of a person who “has the au-
thority” under s, 217.1 and will likely impose the “legal
duty to take reasonable steps to prevent bodily harm”
in the operations of the debtor’s business.

The best practice and protection is to ensure that
proper workplace safety measures are in place and for
the receiver to document its efforts to ensure that the
operations are safe and comply with relevant safety
legislation.

Further, many forms of indemnity agreements pro-
vide for an exception with respect to “negligence or
wrongful misconduct” of the receiver. It is arguable
that the indemnity would not cover any matter which
runs afoul of s. 217.1, since criminal misconduct
would be caught by the exception and it could be ar-
gued that the indemnity does not apply if compliance
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with workplace safety legislation is not ensured. As a
result, the cautious approach would be for receivers to
seek to change “negligence or wrongful conduct” to
“gross negligence and wilful misconduct” as in para.
16 of the model receivership order. However it is
highly unlikely that seeking to exclude or limit
Criminal Code liability in the Appointment Order
would be enforceable to protect a receiver who has
been derelict in its duties with respect to employee
safety in the operation of the debtor’s business.

USE AND PROTECTION OF THE COLLATERAL
PENDING JUDGMENT

Section 17 of the Personal Property Security Act
specifically provides:

A secured party shall use reasonable care in the cus-
tody and preservation of collateral in the secured
party’s possession, and, unless otherwise agreed, in
the case of an instrument or chattel paper, reasonable
care includes taking necessary steps to preserve rights
against prior parties.

A secured party may not contract out of this duty.

SELLING
JUDGMENT

THE COLLATERAL BEFORE

As discussed above, the court-based receivership
process has a number of advantages. One of those is
the ability to obtain vesting orders in order to assist in
conveying assets.

However, as was also referred to above, sometimes
the entire process can proceed so quickly that prob-
lems result. For example, in the World Vintners case,
the court declined to grant the order requested be-
cause, in part, the matter had effectively just been
brought to the court too quickly.

In that regard, one issue which often requires con-
sideration is how quickly one can close a transaction
based on a vesting order?

Obviously, the most conservative approach would be
for the purchaser to insist upon, and the receiver, as
vendor, to agree to, a final and unappealable vesting
order being in place before the transaction closes. In
tum, that propesition begs at least two fundamental
questions: (i) what is the applicable appeal period? and
(iiy what are the legal risks associated with proceeding
to close the fransaction during the appeal period?

APPEAL PERIOD

A sale pursuvant to a vesting order can ocour in a
host of different types of court-based insolvency pro-
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ceedings. For example, and without limitation, such a
sale could occur within the context of: (i) a Compa-
nies’ Creditors Arrangement Act R.S.C. 1985, c. C-36,
as amended, proceeding, (ii) a Bankruptcy and Insol-
vency Act proposal proceeding, or (iii} a court-
appointed receivership.

Sometimes such sales in a proceeding of this nature
are by the “debtor company itself” — i.e., as is the case
when a company in a Companies’ Creditors Arrange-
ment Act proceeding is selling assets. Often, as with
court-based receiverships, the sale is by a receiver.

Where a Companies’ Creditors Arrangement Act or
a Bankruptcy and Insolvency Act proceeding is in-
volved, it seems posgible to argue that several differ-
ent appeal periods would apply with respect to a
vesting order. For example, with respect to a vesting
order given in a Companies’ Creditors Arrangement
Act or Bankruptcy and Insolvency Act proceeding, it
seems possible to argue that one of several different
appeal periods apply:

e The most conservative view is that the order is a
final order of a judge of the Superior Court of Jus-
tice and that the 30-day appeal period provided
for in Rule 61.04(1} of the Rules of Civil Proce-
dure, RR.O. 1990, Reg. 194, as amended, ap-
plies. That rule states:

An appeal to an appellate court shall be
commenced by serving a notice of appeal

within 30 days after the making of the order
appealed from, unless a statute or these rules
provide otherwise. ..

» It could be argued that a vesting order, in this con-
text, is an interlocutory, rather than a final, order.’®

Under s. 19(1)(b) of the Courts of Justice Act, an
appeal of an interlocutory order of a judge of the
Superior Court of Justice lies to the Divisional
Court, only with leave, as provided in the Rules
of Court.

This appeal period is seven (not 30) days.

Specifically, Rule 62.02(2) of the Rules of Civil
Procedure provides as follows:

The notice of motion for leave shall be served
within seven days after the making of the or-
der from which leave to appeal is sought or
such further time as is allowed by the judge
hearing the motion.

o  The Companies’ Creditors Arrangement Act itself
provides for a very customized 21-day appeal pe-
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riod with respect to orders made under the Com-
panies’ Creditors Arrangement Act.

Specifically, ss. 13 and 14 of the Companies’
Creditors Arrangement Act provide as follows:

13. Except in Yukon, any person dissatisfied
with an order or a decision made under this Act
may appeal from the order or decision on ob-
taining leave of the judge appealed from or of
the court or a judge of the court to which the
appeal lies and on such terms as to security and
in other respects as the judge or court directs.

14. (1) An appeal under section 13 les to the
highest court of final resort in or for the prov-
ince in which the proceeding originated.

(2) All appeals under section 13 shall be regu-
lated as far as possible according to the prac-
tice in other cases of the court appealed to,
but no appeal shall be entertained unless,
within twenty-one days after the rendering of
the order or decision being appealed, or
within such further time as the court appealed
from, or, in Yukon, a judge of the Supreme
Court of Canada, allows, the appellant has
taken proceedings therein to perfect his or her
appeal, and within that time he or she has
made a deposit or given sufficient security
according to the practice of the court ap-
pealed to that he or she will duly prosecute
the appeal and pay such costs as may be
awarded to the respondent and comply with
any terms as to security or otherwise imposed
by the judge giving leave to appeal.

Where the proceeding is under the Bawmkruptcy
and Insolvency Act, a different customized appeal
period might also be applicable. Section 193 of
the Bamkruptcy and Insolvency Act provides for
appeals to the Court of Appeal from any order or
decision of a judge of the Bankrupicy Court.

In turn, s. 31(1) of the Bankruptcy and Insolvency
Act Rules provides for a ten-day appeal period, as
follows:

An appeal to a court of appeal referred to in
subsection 183(2) of the Act must be made by
filing a notice of appeal at the office of the
registrar of the court appealed from, within
10 days after the day of the order or decision
appealed from, or within such further time as
a judge of the court of appeal stipulates.
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STATUS OF TRANSACTIONS COMPLETED PRIOR TO THE
EXPIRATION OF THE APPEAL PERIOD

What is the status of a transaction completed in reli-
ance on a vesting order, where the transaction is com-
pleted prior to the expiry of the applicable appeal period?

This is a difficult question to answer.

As a general proposition, the dicta from the highest
court in Canada, in the case of Smith v Tellier (1975), 63
D.LR. (3d) 124 (§.C.C)), is ultimately somewhat am-
bivalent and essentially identifies a need to consider the
conduct of the parties and the particular facts of each
case where the issue arises. The Smith v Tellier case
concerned a real estate transaction which failed to close.
The purchaser made a requisition on title with respect to
some registered restrictions rurming with the land. The
vendor sought to answer the requisition by obtaining an
order removing the restrictions. At the date of closing,
the time for appeal of that order had not expired and the
purchaser refused to close.

The court was asked to consider whether the ven-
dor had adequately answered the requisition. At irial it
was held that the requisition had been adequately an-
swered because, it was held, the conclusive effect of a
final order is not open to question uniess and until an
order for judgment is attacked. The Court of Appeal
reversed that decision, holding that a judgment does
not possess the element of absolute finality until the
right of appeal is exhausted.

Speaking for the Supreme Court of Canada, Chief
Justice Laskin (as he then was) allowed the appeal but
only on the following terms:*'

The case appears to have been argued on the footing
that either there was or was not an effecttve, a final
order upon which the vendors could rely as satisfac-
torily answering the purchasers’ requisition. On the
facts of this case, I would regard this statement of the
issue as extreme on each side of the case. An order
which is subject to appeal cannot be said to be effec-
tive for all purposes, even in respect of third parties,
before the time for appeal has run. On the other hand,
the fact that the time for appeal has not yet run will
not invariably stay the full effectiveness of the order,
even against third parties, if there is only an ephem-
eral prospect of an appeal. 1t is always necessary to
consider the purpose for which the finality or want of
finality of an order is urged, to consider who is af-
fected by the order, and in what context its finality or
lack of finality is asserted at a time when the pre-
seribed appeal period has not yet run.

RE REGAL CONSTELLATION HOTEL LIMITED

This important decision of the Ontario Court of
Appeal is reported at [2004] O.J. No. 2744 (QL)}, 50
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C.B.R. (4th) 258. The trial decision of Farley J., also
discussed below, is reported at [2004] O.J. No. 365
(QL), 50 C.B.R. (4th) 253 (8.C.J.).

In the early 2000s, the business of the Regal Constel-
lation Hotel in Toronto struggled badly for a number of
reasons, including a need for repair and renovation of
the building and the general slow-down in tourism after
the September 11, 2001 terrorist attacks. The sole share-
holder of the operating company was a company called
Regal Pacific (Holdings) Limited (“Regal Pacific”). In
2002, Regal Pacific entered into a $45 million share sale
agreement with a company controlled by the Orenstein
Group. As noted by Justice Blair of the Ontario Court of
Appeal, “[t]he transaction was not completed, however,
and Regal Pacific and the Orenstein Group [were] in
litigation as a result”** That litigation was still ongoing
in mid-2004.

On the application of HSBC Bank Canada
(“HSBC”), Deloitte & Touche Inc. (“Deloitte &
Touche™) was appointed as a receiver of the Hotel, by
an order of Cumming J. of the Ontario Superior Court
of Justice, on July 4, 2003. At that time, the Hotel
owed over $33 million to HSBC and the loan was in
default.

In September of 2003, Deloitte & Touche agreed to
sell the assets to a numbered company — 2031903
Ontario Inc. (“203”) — for $25 million, subject to
court approval. As was reviewed later, it would appear
that at that time no member of the Orenstein Group
had any involvement with 203. Specifically, when that
sale approval motion came before Justice Cameron on
September 9, 2003, apparently someone from Regal
Pacific expressed a concern that 203 “might be con-
nected to the Orenstein Group™® and “Cameron J.
was advised by counsel for the receiver that there was
no such connection”.*

Although Cameron J. approved the sale to 203 on
September 9, 2003, ultimately that transaction did not
close and 203 forfeited its deposit of $3 million.

It would appear that sometime after that sale failed
to close, a Mr. Orenstein, who was involved with the
Orenstein Group, also became a principal of 203.

In turn, after that development, 203 made a further
offer to Deloitte & Touche to purchase the Hotel and
in late 2003, Deloitte & Touche again agreed to sell
the assets of the Hotel to 203 this time for $24 mil-
lion, and again, subject to court approval. As noted by
the Ontario Court of Appeal “[gliven the $3 million in
deposits that 203 had previously forfeited, the re-
ceiver view[ed] the purchase price as being the
equivalent of $27 million™.*

On December 19, 2003, that second sale to 203
was approved by Justice Sachs, at which time she also
made a vesting order pursuant to which title to the
Hotel would be conveyed to 203 on closing.
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The second sale transaction invelving 203 closed
on January 6, 2004. At that time, the vesting order
was registered on title as was a $20 million mortgage.

Between January 6, 2004 and January 15, 2004,
there was an article in the Toronto Star newspaper that
indicated that the Hotel had been sold “to the Oren-
stein Group™.*® The receiver had a motion pending
before Fatrley J. on January 15, 2004 for approval of
the receiver’s conduct and certain other related relief.
Regal Pacific sought to have that motion adjourned on
the basis that the involvement of the Orenstein Group
with 203, in the circumstances, and the failure of the
receiver to draw the involvement of the Orenstein
Group to Sachs J.’s attention “tainted the fairness and
integrity of the process”.37

Justice Farley refused to adjourn the hearing on
January 15, 2004 and approved the receiver’s con-
duct. He concluded that the identity of the principals
behind 203 was irrelevant.

Regal Pacific sought to appeal the vesting order.
In that regard, Justice Blair held succinetly that:*®

...in my view, once the vesting order has been regis-
tered on title its attributes as a conveyance prevail and
its attributes as an order are spent; the change of title has
been effected. Any appeal from it is therefore moot.

Justice Blair makes a careful analysis of the effect
of:

+ the filing of a notice of appeal with respect to any
order — and which, as he notes, “does not
automatically stay the order fwhich] in the absence
of such a stay, ...it remains effective™;” and

e the registration of a vesting order (i.e., and inciud-
ing such a vesting order ‘during the appeal pe-
riod’) on title under the Land Titles system.
Concluding a very careful analysis of the relevant
sections of the Land Titles Act, Blair J. states
that:*

Once a vesting order that has not been stayed
is registered on title. ..it is effective as a regis-
tered instrument and its characteristics as an
order are... overtaken by its characteristics as
aregistered conveyance on title.

As Blair J. goes on to note “{v]esting orders prop-
erly registered on title...are not immune from attack.
However, any such attack is limited to the remedies
provided under the Land Titles Act..”."!

Interestingly, Blair J. goes on to deal with the sub-
ject of appeals from vesting orders, generally. In that
regard, he states as follows:*
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I do not mean to suggest by this analysis that a liti-
gant’s legitimate rights of appeal from a vesting order
should be prejudiced simply because the successful
party is able to run to the land titles office and regis-
ter faster than the losing party can run to the appeal
court, file a notice of appeal and a stay motion and
obtain a stay. These matters ought not to be deter-
mined on the basis that “the race is to the swiftest”.
However, there is no automatic stay of such an order
in this province, and a losing party might be well ad-
vised to seek a stay pending appeal from the judge
granting the order, or at least seek terms that would
enable a speedy but proper appeal and motion for a
stay to be launched. Whether the provisions of 5. 37
of the Land Titles Act (Remedy of person wrangfully
deprived of land), or the rules of professional con-
duct, would provide a remedy in situations where a
successful party registers a vesting order immediately
and in the face of knowledge that the unsuccessful
party is launching an appeal and seeking a timely
stay, is something that will require consideration
should the occasion arise.

Therefore, it is clear that when a vesting order deals
“only” with personal property, the Royal Constella-
tion case will not be dispositive of the matter if the
transaction is closed, but an appeal from the vesting
order is subsequently launched, all during the appeal
period with respect to the vesting order.

[Editor 5 note: Jeffrey C. Carhart is a partner at the

law firm Miller Thomson LL.}

*

T wish to acknowledge, with appreciation, the assis-
tance of my associate Margaret Sims in the preparation
of this article.

Title 11, Chapter 3, Subchapter 1.

Laurentian Bank of Canada v. World Vintners Corp.,
[2002] O.J. No. 2878 at paras. 22, 24 and 26 (8.C.].)
(QL).

One could argue that the distinctions between the
World Vintners and All Fresh Beverages cases were
pretty fine. Among other things, as noted, uitimately,
the sale was approved in the World Vintners case, as it
was in the A Fresh case.

Those considerations include the concern about a re-
ceiver being held to have the status of an “employer”
of the debtor companies employees. See the discussion
of the TCT Logistics case, infra.

Crown Trust v. Rosenberg (1986), 39 D.L.R. (4th} 526
at 548 and 550 (Ont. H.C.).

Royal Bank v. Soundair, [19591] O.J. No. 1137 (QL), 4
OR.(3d)1at 13 (C.A)).

Ibid , at 19
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it

Skvepharma plc v. Hyal Pharmaceutical Corporation,
{19991 O.J. No. 4300 (QL), 12 C.B.R. (4th} 87 at 89
(S.C.1).

GMAC Commercial Credit Corp. of Canada v. TCT Lo-
gistics Inc., [2003] 0.1, No. 5761 at para. 3 (C.A) (QL).
GMAC Commercial Credit Corp. of Canada v. TCT
Logistics Inc., [20041 0.J. No. 1353 (QL), 71 O.R. (3d)
54 at 69 (C.A.).

Ibid.

Ibid., at 77.

Ibid.

Note that it is theoretically possible that a debtor would
be in default under the terms of a private credit agree-
ment — thereby giving the secured creditor the right to
enforce its security by appointing a receiver (after ex-
piry of the ten-day notice period provided for in s. 244
of the Bankrupicy and Insolvency Act) — and yet not
be “insolvent” as that term is otherwise defined in the
Bankruptcy and Insolvency Act.

1 refer to two articles which T have written, or co-written,
conceming the scope and functioning of interim receiver-
ships: Interim Receivers Under the Bankruptcy and Insol-
vency Act {1999), 9 C.B.R. (4th) 89; and Case Comment:
GMAC Commercial Credit Corp. Canada v. TCT Logis-
tics Inc. (2004), 45 CB.R. (4th) 157.

As discussed in those articles, the amendments to s. 47
of the Bankruptcy and Insolvency Act which were intro-
duced in the early 1990s, give the court wide discretion in
setting the terms of an order appointing an interim re-
ceiver and serve to expand the potential scope of such or-
ders significantly from the “mere watchdog” role that
interim receivers under the old Bankruptcy Act tradition-
ally performed. Subsections 47(2) and (3) of the Bank-
ruptcy and Insolvency Act now allow the court discretion
to direct an interim receiver to “...take possession of
all. ..of the debtor’s property...[and] exercise such control
over that property, and over the debtor’s business...fand
to] take such other action as the court considers advis-
able™ if the court is satisfied that it is necessary to protect
either the debtor’s estate or the interests of the secured
creditor seeking the appointment.

Certainly, in Ontario, the courts had oflen exercised
that discretion to make numerous orders appointing in-
terim receivers with very broad authority to manage, in
effect, all aspects of the debtor’s business and to market
the business for sale. That approach seems well-grounded
in the statutory provisions of the Bankruptcy and Insol-
vency Act, although, as discussed in these articles and, as
discussed above in this article, in the TCT Logistics case,
this broad approach has been questioned.

Section 46 of the BIA provides, as follows:
Appointment of inferim receiver
46. (1) The court may, if it is shown to be necessary
for the protection of the estate of a debtor, at any
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17

13

time after the filing of an application for a bank-
ruptcy order and before a bankruptcy order is made,
appoint a licensed trustee as interim receiver of the
property or any part of the property of the debtor
and direct the interim receiver to take immediate
possession of the property or any part of it on an
undertaking being given by the applicant that the
court may impose with respect to interference with
the debtor’s legal rights and with respect to dam-
ages in the event of the application being dismissed.

Powers of interim receiver
(2) The interim receiver appointed under subsec-
tion (1) may, under the direction of the court,
take conservatory measures and summarily dis-
pose of property that is perishable or likely to
depreciate rapidly in value and exercise such
control over the business of the debtor as the
court deems advisable, but the interim receiver
shall not unduly interfere with the debtor in the
carrying on of his business except as may be
necessary for conservatory purposes or {o com-
ply with the order of the court,

Section 47 of the BIA provides:
Appoimtment of interim receiver
47. (1) Where the court is satisfied that a notice
is about te be sent or has been sent under subsec-
tion 244(1), the court may, subject to subsection
(3), appoint a trustee as interin receiver of all or
any part of the debtor’s property that is subject
to the security to which the notice relates, for
such term as the court may determine.

Directions to interim receiver
{(2) The court may direct an interim receiver ap-
pointed under subsection (1} to do any or all of
the following:
(a) take possession of all or part of the
debtor’s property mentioned in the appoint-
ment;
(b) exercise such control over that property,
and over the debtor’s business, as the court
considers advisable; and
{c) take such other action as the court con-
siders advisable.

When appointment may be made

{3) An appointment of an interim receiver may

be made under subsection (1) only if it is shown

to the court to be necessary for the protection of
{a) the debtor’s estate; or
(b) the interests of the creditor who sent the
notice under subsection 244(1).

Section 47.1 of the BIA provides:
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47.1 (1) Where a notice of intention has been
filed under section 50.4 or a proposal has been
filed under subsection 62(1), the court may at
any time thereafter, subject to subsection (3),
appoint as interim receiver of all or any part of
the debtor’s property, for such term as the court
may determine,

(@) the frustee under the notice of intention or

proposal;

{(b) another trustee; or

{¢) the frustee under the notice of intention or

proposat and another trustee jointly.

Directions to interim receiver

(2) The court may direct an interim receiver ap-
pointed under subsection (1) to do any or all of
the following:

(a) carry out the duties set out in subsection
50{10) or 30.4(7), in substitution for the trus-
tee referred to in that subsection or jointly
with that trustee;

(&) take possession of all or part of the
debtor’s property mentioned in the order of
the court;

(¢} exercise such control over that property,
and over the debtor’s business, as the court
considers advisable; and

{d) take such other action as the court con-
siders advisable.

When appointment may be made
{3} An appointment of an interim receiver may
be made under subsection (1) only if it is shown
to the court to be necessary for the protection of
() the debtor’s estate; or
(b} the interests of one or more creditors,
or of the creditors generally.
Explanatory Notes for New Standard Form Template
Receivership Order, Sub-Committee for Standard
Form Template Sub-Committee, September, 2004
{“Explanatory Notes™), p. 1. The model receivership
order in word format and the explanatory notes are
available at; <hitp://www.ontariocourts.on.ca/superior
_court_justice/commercial/template hitrn>.
Explanatory Notes, ibid., at 3.
L.W. Houlden and GB. Morawetz, Bankruptcy and
Insolvency Law of Canada, loose-leaf (Scarborough:
Carswell, 2005), at D17(11), 2-77.
Ibid.
See D. Baird’s annotation to Re Big Sky Living Inc.
{2002), 37 C.B.R. (4th} 42 (Q.B.) in which he carefully
discussed the issue of the effect of receivership orders
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31
32

on third parties who do not receive notice of the seek-
ing of the order in the first place. _ Re Regal Constellation Hotel Limited, [2004] O.J. No.
lllidge (Trustee of) v. St. James Securities Inc., [2002] 2744 (QL), 50 C.B.R. (4th) 258 at 260-61 (C.A.).
0.].No. 2174 (QL), 34 C.BR. (4th) 227 at 229 (C.A.). 5 Ibid., at 261.

1187264 Ontario Inc. did receive notice of, and did z: 1bid.

Smith v. Tellier (1975), 63 DLR. (3d) 124 at 126 (S.C.C.).

24

25

appear at, the initial hearing before Justice Greer. Ibid., at 262,
2 Supra, note 24. 3% Ibid., at 263.
7 Ibid., 2t 231. T Ibid.
2 Ibid., at 232 ¥ Ibid., at 265.
*  Explanatory Notes, supra, note 19, at 2 to 3. ¥ Ibid.
3% Of course, reference may be made to the discussion of 0 Ibid., at 266.
the difference between final and interlocutory orders in L Ibid., at 268.

the fllidge case discussed above, 2 Ibid., at 269.

TABLE 1

Legislative Provision Facts

Section 46 of the Bankruptcy | Petition for Receiving Order filed but not yet determined.
and Insolvency Act

Section 47 of the Bankruptcy | Secured Creditor has or is imminently intending to file a s.
and Insolvency Act 244(1) notice to enforce security over all or substantially all
of property of an insolvent person.

Section 47.1 of the Bank- | Insolvent Person has filed Notice of Intention to make a

ruptcy and Insolvency Act

proposal to creditors or has filed a proposal to creditors un-
der the Bankruptcy and Insclvency Act,

Section 271(3) of the Bank-
ruptcy and Insolvency Act

Application by foreign representative for appointment of an
interim receiver where there is a foreign proceeding com-
menced with respect to bankruptey to effect a scheme of
arrangement with respect to a debtor,

Section 101 of the Courts of
Justice Act

Other circumstances exist such that it is “just and conven-
ient” for a receiver or receiver and manager to be appointed
by interlocutery order.
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TABLE 2

Legislative Provision

Process

Section 46 of the Bankruptcy
and Insolvency Act

(Petition for Receiving Order
has been filed.)

Application for appointment of interim receiver in Petition
proceeding (see Rule 77, Bankruptcy and Insolvency Act
Rules).

Section 47 of the Bankruptcy
and Insolvency Act

(s. 244(1) notice sent or immi-
nent.)

Application for appointment of interim receiver (see Rule
77, Bankruptcy and Insolvency Act Rules).

Section 47.1 of the Bank-
rupicy and Insolvency Act
(NOI or Proposal has been
filed.)

Application for appointment of interim receiver in NOI
proceeding or in originating application (see Rule 77,
Bankruptcy and Insolvency Act Rules).

Section 271(3) of the Bank-
ruptcy and Insolvency Act

Application for appointment of interim receiver by way of
originating application (see Rule 77, Bankruptcy and Insol-
vency Act Rules).

Section 101 of the Courts of
Justice Act

Sometimes applications are brought for the appointment of
a receiver, as the only relief sought. However, s. 101 sets
out that this relief is interlocutory relief and the more tradi-
tional approach is to have a proceeding in place (either an
application or an action) against the insolvent person with
respect to which the appointment is an interim step.
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TABLE 3

Legislative Provision

Statutory Test for Appointment

Section 46 of the Bankruptcy and Insolvency
Act

(Petition for Receiving Order has been filed.)

Interim receiver must be a licensed trustee.

Section 47 of the Bankruptcy and Insolvency
Act

(s. 244(1) notice sent or imminent.)

Interim receiver must be a licensed trustee.

Section 47.1 of the Bankruptcy and Insolvency
Act

{NOI or Proposal has been filed.)

Court can appoint as the interim receiver:

(a) the trustee under the notice of inten-
tion or proposal;

(b) another trustee; or

(c) the trustee under the notice of inten-
tion or proposal and another trustee
jointly.

Section 271(3) of the Bankruptcy and Insol-
vency Act

Interim receiver must be a licensed trustee.

Section 101 of the Courts of Justice Act

No statutory requirement that interim receiver
be licensed frustee, but court will invariably
require this qualification.

TABLE 4

Legislative Provision

Statutory Test for Appointment

Section 46 of the Bankruptcy
and Insolvency Act

(Petition for Receiving Order
has been filed.)

Discretionary remedy ...it is necessary to demonstrate that
the appointment of an interim receiver is “necessary for the
protection of the estate of a debtor...”.

Powers which may be granted to the interim receiver are to:

s take conservatory measures,

« summarily dispose of property that is perishable or
likely to depreciate rapidly in value, and

» exercise such control over the business of the debtor as
the court deerns advisable,

However, s. 46 specifically provides that the interim re-
ceiver “shall not unduly interfere with the debtor in the car-
rying on of his business except as may be necessary for
conservatory purposes or 10 comply with the order of the
court”,

Section 47 of the Bankrupicy
and Insolvency Act

Discretionary remedy...as a threshold requirement must
demonstrate that a s. 244(1) notice is about to be sent or has
been sent. An appeintment may be made only if it is shown
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(s. 244(1) notice sent or im- | to the court to be necessary for the protection of (a) the
minent.) debtor’s estate; or (b) the interests of the creditor wha sent
the s. 244(1) notice.

The appointment is limited to the debtor’s property that is
subject to the security to which the s. 244(1) notice relates.
Powers which may be granted to the interim receiver are
much broader than under s. 46 and are to:

(a) take possession of all or part of the debtor’s prop-
erty mentioned in the appoiniment;

(b) exercise such control over that property, and over
the debtor’s business, as the court considers advisable;

and
(¢) take such other action as the court considers advis-
able.
Section 47.1 of the Bamk- | Discretionary remedy...the requirements are similar to s. 47
rupicy and Insolvency Act and set out that appointment may be made only ifitis
hown to the court to be necessary for the protection of (a)
1 5 : .
g;?il) or Proposal has been the debtor’s estate; or (b) the interests of one or more credi-

tors, or of the creditors generally.

The potential powers which may be granted the interim re-
ceiver are broad. The court may empower the interim re-
ceiver appointed under s. 47.1 to:

» carry out the duties of the proposal trustee or trustee
named in NOI, in substitution for the trustee referred to
in that subsection or jointly with that trustee;

s (ake possession of all or part of the debtor’s property
mentioned in the order of the court;

¢ exercise such control over that property, and over the
debtor’s business, as the court considers advisable; and

e take such other action as the court considers advisable.

Section 101 of the Courts of | The statutory test under the Courts of Justice Act is that the
Justice Act court may appoint a receiver or receiver and manager by
interlocutory order, where “it appears to a judge of the
court to be just and convenient to do so”.

The terms of the order “may include such terms as are con-
sidered just”.
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