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Introduction

The purpose of this paper is to set out the requirements and implications of certain elections
under both the Income Tax Act’ (the “ITA”) and the Fxcise Tax Act (the “ETA”) that are
relevant to transactions involving the acquisition of assets. Discussion and analysis focuses on

the following:

1. Elections under section 167 of the ETA;
2. Elections under section 156 of the ETA;
3. Elections under section 22 of the ITA;
4. Sale of Inventory;
5. Elections under subsection 20(24) of the ITA; and
6. Allocations and elections under proposed section 56.4 of the ITA.

In addition, sample clauses and forms corresponding to the elections listed above are provided in

the appendices.

1. Section 167 Election

The section 167 election of the ETA eliminates the need to pa)f GST oﬁ the sale of all or
substantially all of the assets of a business when certain conditions are met. The election can be
used when Iﬁarties are either selling an established business, a distinct or discrete part of the
business, or a newly.established business. The vendor and purchaser must'jointly elect to use the
section 167 election which deems the purchaser to have acquired the assets for nil consideration.

Subsection 167(2) of the ETA treats the disposition of assets on death in a similar manner.

! Income Tax Act, R.8.C. 1985, ¢. 1 (5th Supp.)
2 Excise Tax Act, R.8.C. 1985, ¢, E-15
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Qualifying for the Election

The following conditions are necessary to qualify for the section 167 election:

1. The vendor makes a supply of a business or part of a business.
2. One of the following must apply:
(a)  Business was carried on or established by vendor; or
(b)  Business was carried on or established by another and acquired by vendor

3. The purchasér is acquiring ownership, possession, or use of all or substantially all
of the property reasonably regarded as necessary for the operation of a business or
part of a business.

4. One of the following must apply:
-(a)  The vendor is not a registrant and the purchaser is a registrant
(b) Tﬂe vendor and the purchaser are registrants
() The vendor and the purchaser are not regisﬁants

“Business” is defined broadly in section 123 of the ETA and includes, “a profession, calling,
trade, manufacture of any kind whatever,” whether for profit or not. Assets usually include
inventory, equipment, real property and intangibles and will vary dependmg on the nature of the
business. The election applies when a vendor is selling a business or a part of a business.
Generally, it will be clear when the vendor is selling the entire business. Difficulties will arise
when the vendor is selling only a “part of a business.” CRA has interpreted “part” to mean a
functionally and physically discrete and separate operating unit from the rest of the business. As
such, the sale of a single asset will usually not qualify for the sale of part of a bﬁsiness.
Nevertheless, CRA’s interpfetation may not be supported in law.

CRA has also taken the position that “all or substantially all of the property” means at least 90%
_of the business. CRA has excluded accounts receivable, cash, debt, and capital stock from
calculating this 90% minimum as these are either not considered to be needed to carry on

business or property. Legally, though, this is a qualitative test and CRA’s position may instead
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be used as a guideline. In 547391 Alberta Ltd. V. The Queen’, the court held that it was
Parliament’s intent to have a flexible test and therefore did not include a set percentage in the

~ provision. Although it was disbussing a similar type of provision, the same argument can apply
to the sectibn 167 provision, Moreover, CRA does not indicate what to use to calculate this 90%
requirement and, hence, it is questionable whether to use the book value, fair market value, -
acquisition cost or another measure. Finally, the purchaser can use all the property acquired,
.whether it be by ownership, possession or use, to determine if all or substantially all of the
property was transferred, but may still have to p&y tax on some of that property. For example, if
the property was transferred by way of lease, the leased property would be used to determine

what was acquired but the subsequent lease payments would be taxed.

Exclusions

i

The section 167 election has certain exclusions enumerated in subséction 167(1.1)(a) of the
ETA. Generally, taxable supplies of an ongoing nature which will continue after the transaction
is completed do not qualify for the election. Also, a taxable sale of real property to a non-
registered purchasgf and taxable supplies of property using leases, licenses, or other
anangementé, e.g. franchises or royalties, are also excluded. Finally, the election contemplates
property acquired under “the agreement for the éupply of the business or part.” As multiple
purchasers or multiple agreements will preclude the election from applying, transactions should

be structured to transfer all assets in one agreement,

Advantages and Disadvantages .

The vendor has little incentive to use this election as there are no advantages and many
disadvéntages. One such disadvantage is the loss of the cash flow benefit of collecting the GST
and offsetting any GST already paid out. More importantly, though, is that the vendor is liable
for tax, interest and penalty for non-collection of GST if the election is not-applicable, not filed,
or not filed on time. Therefore, it is always prudent for the vendor fo obtain an indemnity from
the purchaser for any tax, interest, and penalty that may have to be paid and to obtain an

undertaking that the form will be filed by the purchaser in a timely manner.

3 547391 Alberta Ltd. V. The Queen, 2003 GTC 713
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The purchaser’s main incentive to use this election is the cash flow benefit as GST paid on the

. saleif the election was not used would be returned in input tax credits. A disadvantage of using
the election is that the change-of-use rules may apply if a purchaser will not be using the assets
in a commercial act1v1ty If this is the case, the purchaser may have to self-assess and pay GST,
or deal with a GST assessment. In this scenario, the GST should be paid up front by the
purchaser to the vendor. Also, the election should not be used if the purchaser is entitled o less
than 100% ITCs as there is no benefit.

As the vendor and purchaser have conflicting interests, the election may be a point of contention
in the negotiation of a transaction. An advanced ruling can be fequested from CRA which may
help the parties come to a resolution. A difﬁcui_ty with this, however, is that the response may

* not be delivered in a timely manner.

Election Form

-.GST Form 44, “Election Concerning the Acquisition of a Business or Part of a Business” must
be filed by the purchaser with the first GST return following the completion of the transaction.
The purchaser must ensure that all property is listed correctly and described fully in the form.
The vendor should ask for a copy of the form from the purchéser to keep with their records. If
both the vendor and tﬁe purchaser are nof registrants, the form does not need to be filed but must

be kept in the books and records of the parties.

‘NOTE:
. ‘See Appendix I for sample Form 44

s See Appendix II for sample clause in respect of Section 167 Election

2. Section 156 Election

The election under subsection 156(2) of the Excise Tax Act is intended to cover ongoing supplies
between closely related persons, contrary to the section 167 election which is intended to cover

~ transfers of assets between arm’s length parties. Spe_ciﬁed‘members of a qualifying group must
jointly elect to use the section 156 election, which deerns sales of taxable supplies used in
cominercial activities as being made for nil consideration. Normally, corpoations are not taxed

on transfers of supplies w1thm its separate divisions. This election treats comparable transfers

1983426.3



—5-

between related corporations or partnerships in a similar manner to obtain the same cash flow

beneﬁts.

QOualifying for the Election

The folloWing definitions establish some of the criteria to qualify for the section 156 election. A
“qualifying group” is a group of corporations, a group of Canadian partnerships, or partnerships
and resident Canadian corporations each of which is related to the other®, As prescribed in the
section 128 definition of “closely related,” corporations will be considered to be in a related
group if they are resident and registered in Canada and have 90% common ownership®®,
Pursuant to a recent chahge in the ETA, two sister corporations are cdnsidered to be related even
if the parent is a non-resident of Canada’. Previously, all three corporations needed to be GST

. registrants and residents of Canada. Furthermore, the section 156 definition of “specified
member” states that the parties of the group must use all or substantially all of the property to
make taxable 'supplies. If the corporation does not have property the test is whether all or
substantially all of the supplies are taxable supplies, or, in other words, made in the course of
commercial activities. Finally, the election is not available to those parties who make a section

150 election.

- Excepftions
There are two exceptions to the section 156 election. Firstly, the election will not apply to the
sale of real property between related _groupss’g. Secondly, the election will not apply to the _
supplies of property-or service not acquired for the consumption, use or supply in commercial

activities. For example, the election will not be available to financial institutions.

4 s, 156(1), “qualifying group” and s. 156(1.1), “closely related persons”
*  Corporations must be related via corporations or partnerships, not individuals

8  §.128(1)(a) prescribes that will take into account valuc and number of issued and butstanding shares of capital
stock of other corporation, having full voting rights, to determine if the parties have 90% common ownership

7 8.128(2). Note: The similar provision when dealing with related partnerships and corporations is s. 156(1.2)

8 When dealing with real property, the section 156 clection may only apply to commercial real property rentals.

®  Supplies of real property between registrants are subject to subsection 221(2) which states the vendor does not
need to collect tax. -
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Reorganization of a Corporation

Generally, the section 156 election cannot be used in 2 start-up business other than in a situation
of an income tax “butterfly” transaction, Also, caution must be used if the election is being used
in a partial asset sale between closely related groups.” For instance, the eIec_tion cannot be used in
a reorganization where a Newco is created to facilitate the transaction but does not carry on

business and is amalgamated or wound up as part of the transaction.

If a new purchaser corporation created to facilitate a reorganization Wan;cs to use the election,
technically it will still have to comply with the section 156 requirements. .’I‘herefore, it is
advisable that the new corporation regis{er,'. acquire proinerty to meet the “all or substantialty all’
test described above (commonly satisfied by purchasing office supplies) and that sufficient effort
is made to make taxable supplies prior to the transfer.

Election Form

The election form, GST 25, “Closely Related Corporations and Canadian Parinerships -
Election or Revocation of the Election to Treat Certain Taxable Supplies as having been méde
Jor Nil Consideration” does not need to be filed but must to be kept in the books and records of
the parties. The form must be kept as long as the election is in effect and for six years after the
election ceases to be in effect. The election remains in effect unless one of the parties ceases to
qualify or the parties themselves jointly elect to have it revoked'?.. Finally, even though the
election will usually be used by only two parties, the form allows for more than two specified
members to make the election. If two or more members make the election, each member is
considered to have elected with every other member and the election applies to supplies made

between each and every member'’.

NOTE:
. See Appendix I for sample Form 25

. See Appendix IV for sample clause in respect of Section 156 Election

1 5. 156(3) ETA _ ,
1 For example, if three members are listed, the election applies to supplies between 1 and 2, 1 and 3, and 2 and 3.
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3. Seciion 22 Election

On the sale of a business, accounts receivable are often included among the assets inivolved in
the transaction. In the normal course of business, specific receivables create income or |
deductible losses; however, when a business is sold, accounts receivable may be considered
capital, which could result in either a capital gain or loss in an amount equal to the difference
between the purchase price and the face value of the receivables. Section 22 of the Act provides
for a joint election by the vendor and purchaser to avoid these ax consequences (the “Séction 22

Election™). The Section 22 Election benefits both the vendor and purchaser.

Vendor

The Section 22 Election allows the vendor to claim a deduction equal to the dlfference between
the face value of the accounts receivable and the allocated portion of the purchase price. Any
loss is not affected by any reserve for doubtful debts, regardiess of whether such reserve has

been previously allowed as a deduction under section 20(1)(1) of the Act.

Purchaser

For the purchaser, the accounts receivable are treated as having been included in computing the
purchaser’s income for the taxation year of the transaction {or a previous taxation year) enabling
the purchaser to claim either an allowance for doubtful debts (pursuant to section 20(1)D) ora
bad debt write-off (pursuant to section 20(1)(p)). Basically, the Section 22 Election allows the
purchaser, for tax purpoées, to deal with the accounts receivable as though they had arisen while

the purchase was the owner of the business.'?

Oualifying for the Election

In order to be able to make the Section 22 Election, the following conditions must be satisfied:

12 1t should be noted that a receivable that the vendor previously deducted under section 20(1)(p) cannot be
deducted by the purchaser. Conversely, if the purchaser collects a receivable that was prevmusly deducted by
the vendor under section 20(1}(p), it must be included i income.

1983426.3 ' - : -
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- (@)  The transaction must prov1de for the sale of all or substanually all of the
property used for carrying on the business being sold.!?

(6)  All the outstanding accounts receivable of the vendor at the time of the
sale must be among the assets being sold.

(¢)  The accounts must relate to a business carried on in Canada by the vendor
or subject to tax in Canada on income generated by the accounts
receivable.

(d) " The purchaser must propose to continue the business carried on by the
‘ vendor. ,

(¢)  Both the vendor and the purchaser must jointly file the Section 22 Election
in prescnbed form (1 e. Form T2022) with their tax return for the year of
the: sale.!* :

‘When filing the Section 22 Election, Form T2022, submitted by the vendor and purchaser, must
set out the portion of the purchase price of the bueiﬁess allocated to accounts receivabie;
however, if the agreement of purchase and sale for the business does not specifically allocate a
portion of the purchase price, a reasonable allocation should be made between accounts
receivable and other assets included in the sale. This amount is considered final for tax purposes

and cannot be amended after bemg filed.

NOTE:
. See Appendix V for sample Form T2022

. - See Appendix VI for sample clause in respect of Section 22 Electic_m

4.  Saleof Inventory

Subsection 23(1) of the ITA deems that sale of inventory as part of the purchase and sale of a |
business as ﬂaving been sold by the taxpayer in the course of carrying on the business. There is
no election that needs to be filed. This does not require the sale of all of the inventory. The
effect of this subsection is that any gain realized on the sale will be included in the vendor’s

income as regular income.

B According 10 IT-188R - Sale of accounts receivable, “{wihere 90% of the assets of the business carried oﬁ in

Canada are sold, all or substantially all of the assets of such business will be considered sold.”

4 References to “year” and “taxation year” in subsection 22(1) refer to the fiscal period of a business,
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5.  Subsection 20(24) Election — Future Obligations

In the normal course of business, the situation may arise where a vendor has included an amount
in its income for payment received for goods or services to be provided at some later time.'®
Subsection 20(24) of the ITA provides that if the vendor provides reasonable consideration (i.e.,
pays a reasonable amount) to the purchaser for the assumption of the future obligation, then the |
vendor may deduct such payment from its income, with the purchase required to include the

~ payment in its income for the year (the “Subsection 20(24) Election”).

Subséction 20(24) relates to income inclusions pursuant to section 12(1)(a) of the Act, which
contemplates amounts received in the year in the-course of business for future income or the -
prospective obligation to deliver goods or services. Subsection 12(1)(a) also requires taxpayers
to inblude m income amounts received throughout the year in the course of business any amounts
to be repaid by customers as a result of the return or resale to the taxpayer of goods previously
delivered. This means that subsection 20(24) applies to more than just amounts paid to a
purchaser for assuming future obligations to deliver goods or services. If an income inclusion is
made pursuant to subsection 12(1)(a) in a particular year, the taxpayer is entitled to a reserve
under subsections 20(1){(m) or 20(1)(m.1j_ of the ITA for that year.

Vendor

From the vendor’s perspective, the Subsection 20(24) Election presents the obvious and -
immediate advantage of an income deduction, otherwise the vendor is barred from deducting any
amount from income. However, if the Subsection 20(24) Election is made, the vendor cannot

claim any further reserves under paragraph 20(1)(m) or 20(1)}(m.1).

Purchaser

Basically, for assuming the vendor’s contractual obligation to deliver goods or services some

time in the future, the purchaser receives an adjustment to the purchase price that reflects the

5 The vendor would have included the full price of the goods or services under subsection 12(1) of the Act and
“ claimed a reserve for the goods or services to be provided after the year end under subsection 20(1)(m) of the
Act; although, a deduction under subsection 20(24) can be claimed in any subsequent taxation year in respect of
an amount previously included in income under paragraph 12(1)(a) even when no reserve was claimed under
paragraph 20(1)(m) or 20(1){(m.}) in respect of the amount,

1983426.3 CoL
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assumption of liability. As this does not usually involve express consideration, the amount for
the purposes of subsection 20(24) should be an améunt allocated from the total purchase price

for the cost to the pﬁrchaser for assuming the vendor’s obligations.

If the Subsection 20(24) Election is not made, the purchaser forgoes the opportunity to deduct
from income any expenses incurred to perfdrm the v‘endor’é obligations, since they would likely
be considered a capital outlay related to the purchase of the business and not costs incurred for
the purpose of earning income (as such the vendor has already eamed such income). Rather than
there being an income inclusion to the purchaser, the assumption of any future obligation by the
purchaser to provide goods or service woul& form part of the consideration for the purchased

ElSSCtS.lls

‘When faced with the choice to make the Subsection 20(24) Election, the purchaser is left with a
more difficult decision because the disadvantages of the immediate income inclusion are only
offset by the ability to deduct expenses related to delivering the future goods or services and to
claim reserves'” — the income inclusion and corresponding tax burden méy outweigh any benefits
of the deduction. Purchasers need to be particularly aware in circumstances where the income
inclusion is high as compared to the projected deductible costs, which is typically the case where
the costs of the future delivery of the goods or services are relatively lbw, but the customer’s
costs are high, and all or most of the income from the future obligation has been transferred to
the purchaser. With that said, purchasers should be alert to situations where costs match or
exceed the income inclusion as the excess deducﬁon made available by the Subsection 20(24)
Election may provide advantageous tax planning opportunities. While the Subsection 20(24)
Election will tend to always benefit vendors, the decision to elect by purchasers should be

considered carefully in consultation with legal and accounting advisors to ensure optimal results.

To avail themselves of the Subsection 20(24) Election, the vendor and purchaser must jointly file

" an election that is due by the earlier of the two parties’ deadlines for filing of income tax returns

16 However, by filing a Subsection 20(24) Election, the purchaser becomes entitled to deduct from income any

costs incurred in undertaking and performing the vendor’s future obligations.

If the Subsection 20(24) Election is made, while the purchaser acquires the ability to claim the corresponding
reserves (under paragraph 20(1)(m) or 20(1){m.1)) related the income inclusion from the election.

19834263 ° _
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for the year in which sale of the business fook place. As there is no prescribed form for the

- Subsection 20(24) Election, the vendor and purchaser should agree on the manner in which the

election will be made. This typically involves a letter being attached to the appropriate tax
return.

NOTE:
. See Appendix VII for sample clause in respect of Subsection 20(24) Election

6. Sections 56.4 and 68 — Non-competition Agreements

In the wake of the decisions of the Federal Court of Appeal in Fortino and Manrell,'® the Federal
Depamﬁent of Finance (“Finance”) has proposed amendments to the ITA (“New Section 56.4”)
so that payments received or receivable by a taxpayer after October 7, 2003 in respect of non-
competition agreements (and other restrictive covenants) will Be taxable as ordinary income,

~ with certain exceptions provided."

Non-competition, agI'epments fall within the broad definition of “restrictive convent” contained in
proposed subsection 56.4(1). In turn, consideration for such agreements will be subject to the
new default income inclusion rule proposed in subsection 56.4(2) (the “Income Inclusion Rule”). -
Subsection 56.4(2) provides that amounts received or receivable in a year in respect of a ﬁon—
competition agreement are to be included in the grantor’s income. In the context of a purchase
and sale of a business, the vendor (or a related individual) may covenant to not compete with the
purchasers of a business, which typically involves agreeing not to provide property or services in
éompetition with the business being bought for a specified time period within deﬁned |
geographical boundaries. | '

8 Fortino v. The Queen, 2000 DTC 6060 (FCA); Manrell v. The Queen, DTC 5225 (FCA): In these decisions, the
Federal Court of Appeal held that payments received by a taxpayer for entering into a non-competition
agreement were not income from 4 source and therefore were not taxable.

¥ 1t is important to note that, still after nearly five and a half years, legislation to implement the proposed
amendments has yet to be enacted. However, Bill C-10 (which contains the current version of the amendments)

“was passed in the House of Commons on October 29, 2007, has received second reading in the Senate, and is
carrently under review by the Committee on Banking, Trade and Commerce, A date for Royal Assent is
uncertain. ‘ ‘ ' .
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Finance also proposed an amendment to section 68 of the ITA (“Subsection 68(c)”) to proﬁde'
' for the allocation of consideration where a portion received or receivable can reasonably be
regarded as an amount in respect of a restrictive covenant granted by a taxpayer. Under
Subsection 68(c), the portion of the consideration attributable to the restrictive covenant is
deemed to be received or receivable by the grantor and paid or payable by the person to whom
the restrictive covenant was granted.?® Thus, it is not possible to avoid the rules provided in
subsection 56.4(2) by simpiy failing to allocate an amount to a restrictive covenant that is

otherwise part of a transaction.

While Subsection 68(c) reinforces subsection 56.4(2), exceptions to the Income Inclusion Rule
are provided. There are several exceptions contained in proposed subsection 56.4(3) with -
respect to consideration for restrictive covenants in the context of an arm’s lerigth transaction®,
inchuding:

1. Amounts included in computing the grantor’s employme:it income for the year (or
would otherwise be included if received in the year). :

2. Dispositions of eligible capital .property (e.g., goodwill) where the vendor and
purchaser jointly elect to treat any payment in respect of a restrictive covenant as
forming part of the proceeds for the eligible capital property.

3. In the case of amount, which satisfy the following conditions:

(a)  the amount directly relates to the vendor’s disposition of a capital property
that is an “eligible interest”? in the partnership or corporation that carries
on the business to which the covenant relates (or of a holding company -
that owns shares of the corporation that carries on the business)®,

Subsection 68(c) can apply even in situations where the parties have not allocated any consideration for the
restrictive covenant. It should be expected that CRA will assume that a portion of the proceeds from the sale of
a business should always be regarded as consideration for a non-competition agreement, if one is provided.

It should be noted that the exceptions in proposed subsection 56.4(3) only apply to amounts received or
receivable by the grantor of the restrictive covenant and not by a non-arm’s-length person.

Pursuant to subsection 56.4(1), “eligible interest”, of a taxpayer, means a capital property of a taxpayer that is:
(1) a partnership interest in a partnership that carries on a business; (2) a share of the capital stock of a
corporation that carries on a business; or (3) a share in the capital stock of a corporation 90% or more of the fair
market value of which is atiributable to eligible interest in one other corporation,

2 It should be noted that proposed subsection 56.4(3)(c) applies to the sale of holding company shares by the

grantor of the restrictive covenant. However, since 90 % or more of the FMV of the holding company’s assets o
must be atiributable to the shares of the operating company, it may be necessary to distribute redundant assets T

20

21
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(b)  the covenant is a non-competition covenant,

(¢}  itis granted to the purchaser of the eligible interest (or a related person),
and- : '

(d)  subsection 84(3) does not apply to the disposition
the vendor and purchasér may jointly elect to treat the amount as additional proceeds of
dispdsition of the eligible interest, with the maximum claimable amount as additional

proceeds being the incremental increase in the FMV of the eligible interest attributable to

. the granting of the restrictive covenant.

By virtue of proposed subsection 56.4(4), the applicability of any of the above exceptions will

result in tax treatment to the purchaser that will essentially mirror that of the vendor.

Exceptions to section 68 are found in proposed subsections 56.4(6) and (7), which also extend
the Income Inclusion Rule. According to proposed subsection 56.4(6); section 68 will not apply

to a restrictive covenant granted by an individual if:

1. the restrictive covenant is granted to a person at arm’s length to the individual;

2. the restrictive covenant directly relates to the acquisition, by a purchaser from a
vendor or vendor(s), of an interest in the individual’s employer, in a corporation
related to that employer, or in a business carried on by that employer;

3. the individual deals at arm’s length with the employer and the vendor(s);

4. the restrictive covenant is a non-competition covenant;

5. the individual does not receive (or will not receive) any proceeds for granting the
restrictive covenant; and

6. any consideration for the restrictive covenant (reasonably regarded as such) is
only received or receivable by the vendor(s).

This exception provides relief for certain employees who grant non-competition covenants as

part of sale transactions.

prior to a sale to ensure the 90% test is satisfied. Moreover, this exception only applies to the sale of first-tier
holding companies - multiple tiers of holding companies would need to be merged prior to a sale in order to
have the exception apply.

1983426.3 ' : ’ ' -
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Proposed subsection 56.4(7) also provides an exception to the application of section 68 to a

restrictive covenant granted by a vendor, provided:

1. the restrictive covenant is granted to a person at arm’s length to the vendor;
2. the restrictive covenant is a non-competition covenant;
3. the vendor does not receive (or will not receive) any proceeds for granting the

restrictive covenant;

4, any consideration for the restrictive covenant (reasonably con31dered as suchy) is
included by the vendor in computing a goodwﬂl amount”** or is received or
receivable by a corporation that was an “eligible corporation” of the vendor and

included in the eligible corporation’s goodwill amount for the business to which

the restrictive covenant relates;

5. it is reasonable to consider that the restrictive covenant was granted to maintain or
- preserve the goodwill of the business; and

6. .  the vendor and purchaser jointly elect to have this exception apply.

This exception ensures that proposed subsection 56.4(2) will not apply on an asset sale where a

90% shareholder of the vendor corporation grants a restrictive covenant to the purchaser.

NOTE: :
. See Appendix VIII for sample Election for Restrictive Covenants

e . See Appendix IX for sample clause in respect of section 56.4

24

25

See Definitions in proposed subsection 56.4(1): “Goodwill amount”, of a taxpayer, is an amount that is received
or receivable by the taxpayer as consideration for the disposition by the taxpayer of goodwill, and that is
required by the description of E in the definition “cumulative eligible capital” in subsection 14(5} to be included
in computing the cumulative eligible capital of a business carried on thfough a permanent establishment located
in Canada. This definition is relevant for the purpose of determining whether new subsections 56.4(5) and (7)
apply to provide an exception from the rule in section 68 that may deem a person who grants a restrictive
covenant to receive an amount for the restrictive covepant.

See Definitions in proposed subsection 56.4(1); “Ehglb]e corporation” of a taxpayer means a faxable Canadian
corporation of which, (1) the taxpayer holds, directly or indirecily, shares of the capital stock; and (2) taxpayers
with whom the taxpayer does not deal at arm’s length (determined without reference to paragraph 251(5)(b))
hold in aggregate, directly or indirectly, less than 10% of the issued share capital (votes and value). This
definition is relevant for the purpose of determining whether new subsections 56.4(5) and (7) apply to provide
an exception (for goodwill amounts) from the rule in section 68 that may deem a person’ who grants a restrictive
covenant o receive an amount for the restrictive covenant.
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Conclusion

Before any of the elections discussed above are undertaken, it is important that all of the parties
involved in the fransaction are aware of the availability of such elections and alert to the
corresponding tax implications. Consideration must be paid to both the benefits and
disadvantages of elécting to ensure that the optimal planning results are achieved. To this end,
agreements must be drafted accordingly and deadlines for filings must be observed. The
availability of elections provides a number of opportunities to maximize the benefits of the
intended results in asset acquisitions; however, the particularities and objects of a given

transaction must always be considered to ensure that the available elections are optimized.
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Taxation Issues in Acquisition Transactions — A Practical Review
APPENDIX 1

See next page for sample GST Form 44 for s. 167 election.
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I*l Canada Revenus  Agence du revenu . . ELECTION CONCERNING THE ACQUISITION OF
Agency du Canada : A BUSINESS OR PART OF A BUSINESS

A supplier and a recnplent should use this form to jointly elect so that GST/HST does not apply to the supply of a business or part of 2 business.

/7 tinformation on eligibility, see the back of the form or contact us at 1-800-959-5525,

.. «he supplier is a GST/HST registrant and the recipient is not a registrant, this election cannot be used.

Legal name ' . Business Number

Trading nama (if different from legal name)

Mailing address

City . Province Postal code | Telephone number

, { )
Contact person Titte L Type of business

Legal name : ' o Business Number

Trading name (if different from legal name)

Mailing address

City Province Postal code Telephone number
( )
Contact person Title ‘ Type of business

Does the property supplied by the supplier and described in part D below constitute a business or part of a business? DYes D No

2. Does the recipient, under the agreement with the supplier, acquire the ownership, passession, or use of ali or [ ]ves [ Ino
_substantially all of the property required to carry on the business or part of the business? i ‘

If the supplier answered Yes to question 1 and the recipient answered Yes to question 2 above. they can jointly elect to have the éuppiy of the business or
part of a business described in part D below not subject to GST/HST

Description of properly acquired {if necessary, add on a separate sheet of paper)

From "Year Month  Day To Year Month  Day

Enter the reciplent's GST/HST reporting period in which the acquisition occurred:

Enter the date the property was acquired by the recipient:

Year Month Day We, the recipient and the éupplier, Jointly elect to have the supply of the business or.
part of the business described above not subject to GST/HST.

I

Note: This election is subject to the exclusions specifled on the back of this form.

1, ) : : .certify that the information given on this form and in any attached documents with respect to the persen identified in Part;
(pdn) ’ -
A is, to the best of my knowledge, true, correct, and complete in every respect, and that | am the recipient or that | am authorized to sign on behalf of the recipient.

Position . Signaiure -Year Month  Day

- certify that the information given on this form and in any attached documents with respect to the person identified in Part

{print)

B is, to the best of my knowledge, true, correct, and complete in every respect, and that | am the suppiier or that | am authorized to sign on behalf of the supplier.

Posliion ‘ Signature ’ Year Month  Day

! ] I I -1 |
Privacy Act Persenal Information
Bank number RCCP-PLLOB0.

GST44 E . . " (Ce formulaire existe en frangals.)



General information .

Definitions - _ ' : Eligibility . o

. .

all or substantially all generally means 90% or more. . The supplier and the recipient can jointly make this election, so that the ™~

" supplier does not have to collect and the recipient does not have to pay
GST/HST on the supply of a business or patt of a business, when they meet

business includes a profession, cailing, trade, manufacture or the following conditions:

undertaking of any kind whatever, whether the acfivity or undertaking is
engaged In for profit, and any activity engaged in on a regular or
continuous basis that involves the supply of property by way of lease,
licence or similar arrangement, but does not include an office or

« The supplier makes é supply of a business or part of it that was established
or carried on by the supplier, or that was established or carrled on by
another person and acquired by the supplier.

- employment.
+ The recipient acquires ownership, possession, or use of at least 90% of the
. ‘ ) supplier's property necessary for the recipient to carry on the business or
property means any property, whether real or personal, movable or part of it
immovable, fangible or intangible, corporeal or incorporeal, and includes a ‘
right or inferest of any kind, a share and a chose in action, but does not « The supplier and the recipient are both registrants, non-registrants, or the
include money. - supplier is a non-registrant and the recipient is a registrant.

recipient of a supply of property or a service means
Exclusions
(a) whenan amount is payable for the supp]y, the person who pays or
agrees to pay for the amount; This election does not apply to the following supplies:
(b) when no amount is payable for the supply, and
i} the property Is soid, the person fo whom the property is
delivered or made available;
ii) the property is not sold {e.g., leased, rented, etc.), the person
using the property, or who could use it, or to whom it is made
* available; or '
iif) a service is rendered, the person to whom the service is . e
rendered.

_+ ataxable supply of a service to be rendered by the supplier;
« ataxable supply by way of lease, licence or similar arrangement; and
+ a taxable sale of real property, if the recipient is not a GST!HST registrant.

: Filing the election N
As a general rule, the recipient is the person fo whom a supply is made.,

. A recipient who is a GST/HST registrant has to file this election form

registrant means a person who is registered, or who Is required t6 be together with the GST/HST return for the reporting period in which the

registered for GST/HST. ) acquisition was made fo the address specified on the GST/HST return.
Otherwise, this election form has to be kept with the recipient's records.

suppller (e.g., vendor) means the person making the supply.

‘supply means the provision of property or a service [n any manner,
including sale, transfer, barter, exchange, licence, rental, lease, gift, or
disposition.

Printed in Canada
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APPENDIX II

'Sample clauses in respect of GST s. 167 Election

1983426.3

The Vendor and the Purchaser shall elect jointly pursuant to the provisions of
subsection 167(1) of the Excise Tax Act by completing at or prior to Closing all
prescribed forms and related documents in such manner as is prescribed, so that
for purposes of the Excise Tax Act, no GST is payable in respect of the purchase
and sale of the Purchased Assets. The Purchaser covenants that, at the time of
Closing, it will file with Canada Revenue Agency, the joint election made under

‘section 167 of the Excise Tax Act by registered mail, and will pravide the Vendor

with written confirmation of such filing,

The Purchase Price does not include GST. The Vendor and the Purchaser will
jointly execute in prescribed form (GST Form 44), and the Purchaser will file
within the required time, elections as required under section 167(1) of the Excise
Tax Act Canada) so that no GST will be payable by the Purchaser with respect to
the purchase and sale of the Purchased Business and the Purchased Assets. The
Purchaser will be liable to the Vendor for and will indemnify the Vendor against
any GST, interest or penalties assessed against the Vendor as a result of a
determination that the said election was not available or because of the failure of
the Purchaser to file the requisite election in a timely fashion.

The Corporate Vendors and Newco shall file an election under Section 167 of the
GST Legislation to exempt the purchase and sale of the Vendor’s Assets from the
GST Legislation. Newco shall indemnify the Corporate Vendors from any
liability under GST Legislation as a result of the acquisition of the Assets.
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See next page for éample GST Form 25 for the s. 156 Election
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(i

' l*l " Canada Revenue Agence du revenu

Agency’ du Canada

CLOSELY RELATED CORPORATIONS AND CANADIAN PARTNERSHIPS
Election or Revocation of the Election fo Treat Certain Taxable Supplies as having been made for Nil Gonsideration
rporatlons and Ganadian partnerships that are specified members of a qualifying group can use this form to joinlly eluel t trat certain taxable supplios

T

. ween them as having been made for no consideration. See the section "Description of the election” on page 4 for more information and the exceptions.

Complete Parts A, B, and C of this form to make this election or PartsA and Cto revoke it.
This form is based on proposed amendments fo the Excise Tax Act that were annaunced on November 27, 2006.
For definitions and more information, see pages 3 and 4 of this form or call our Busmess Enqutnes line at 1-800-959- 5525

PartA identificatioh

Legal name of corporation or Canadian partnership

Business Number

Trading name (if different from legal name) Please check the appropriate box:

: Qualifying member .
Mailing address _ . fying menm
[0 Temporary member
City . : T Province : Postal code
Contact person Title Telephone number
1, : \ » certify that the information given on this form and in any attached document is, to the best of my
{print)

knowledge, true, correct, and complete in every respect and that 1 am authonzed to sign on behalf of the corporation or Canadian partnership Identified above.

Signature of authorized person

Year Month Day

Legal name'of corporatlon or Canadian partnership Business Number

Trading name (if different from legal name) Please check the appropriate bog;

£ e : [] Qualifying member
L 0 lling address . .
[0 Temporary member
City ' Province . Postal code
Contact person Title Telephone number

[ - , ceitify that the information given on thisform and in any attached document is, to the best of my
{print)
knowledge, true, correct, and complete in every respect, and that | am authorized to sign on behalf of the corporatlon or Canadian partnership identified above.

Slgnature of authorized person Year

Month Day

Paftiaidentimeation i B T
Legal name of corporation or Canadian partnership . Business Number

Trading name (if different from legal name)

Please check the appropriate box:
[0 Quaiifying member

Mailing address

{1 Temporary member

City ) Province Postal code

Contact person ‘ Title

Telephone number

I, .certify that the informatian given on this form and in any attached document is, to the hest of my

(pring)
_,/ wledge, true, correct, and complete in every respect, and that { am authorized to sign on behalf of the corporatlon or Canadian partnership identifled above.
- .gnature of authorized person Title Year Month Day
| I | l |
Note

If more than three corporations or Canadian partnerships elect or revoke the election, use a phetocopy of th:s form or additional forms to provide the

information requested in Part A, This form is available on our Website at www.cra.ge.calforms.

GST25 E (07) Vaus pouvez ebtenir ce formulaire en frangais 4 www.are.ge.ca ou au 1-800-959-3376, CaI].a,

) bt |



Each person must be a qualifying mernber or a temporary member to qualify as a specified member; only specified members in the same qualifying group
are eligible to make this election. The def nitions of these terms and others start on page 3.

f--

Section 1. This section must be completed,

Check the boxes that apply:

L__] The registrant corporations resident in Canada and registrant Canadian partnerships identified as qualifying members in Part A and on any attached
forms. are members of the same qualifying group.

I:’ Mone of the cotporations identified as qualifying members in Part A and on any attached forms are party to an election to deem certain taxable
supplies as supplies of financial services. (Check this box if all the members identified as gualifying members in Part A or on any attached forms are
Canadian partnerships.)

For each corporation or Canadian partnership, registrant and resident in Canada, identified as qualify‘ing members in Part A and on any attached

forms:

» all or substantially all of the property of the corporation or Canadian partnership (other than financial instruments) was last manufactured,
produced, acquired, or imported by the corporation or Canadian partnership for consumptlon, use, or supply exclusively in its commercial
activities; or

« if the corporation or partnershlp has no property (cther than financial instruments), all or substantlally all of the supplies it made were taxable.

if you checked all three boxes, the corporations and Canadian partnerships identified as qualifying members in Part A and on any attached forms are eligible
to jointly make the election. :

Y

Section 2. This section has to be completed if there is at least one temporary member in the qualifying group.

Check the boxes that apply:

D The registrant corporations resident in Canada identified as temporary members in Part A and on any attached forms are members of a qualifying
. group but not qualifying members.

]:] None of the corporations identified as temporary members are party to an election to deem certain taxable supplies as supplies of financial services,
I:I The corporations identified as temporary members are to receive a supply of property in contempiation of a distribution made in the course of a el
reorganization from the distributing corporation that is a qualifying member in the same group.

l:l The corporations Identified as temporary members do not carry on any business or have any property {(other than financial instruments) before
receiving the supply and the shares of the corporations are transferred on the distribution.

If you checked all four boxes, the corporations identified as temporary members in Part A and on any attached forms, that are to receive a supply of property
in contemplation of a distribution made in the course of a reorganization, are eligible to jointly make the election with the qualifying members in the same
qualifying group.

Complete Part C of this form.

Check one of the boxes below and enter the effective date of the election or revocation of the election:

l—_‘] The corporations and-Ganadian partnerships identified in Part A of this form and on any attached forms jointly elect to treat taxable supplies made
between them while the election is in effect as having been made for no consideration, with the following exceptions. The election does not apply to a
supply of property or a service that is not acquired by the recipient of the supply for consumption, use, or supply exclusively in its commercial
aclivities or to a sale of real property. If the recipient of the supply is a temporary member, the election also does not apply If a supply is not made in
contemplation of a distribution in the course of a reorganization, as described in the income Tax Act.

or

D The corporations and Canadian partnerships identified in Part A of this form and on any attached forms jointly revoke the election to treat certain
taxable supplies made between them as having been made for no consideration. O

Year-  Month Day _ —
Effactive date of this election or revocation of the election: T T

- ' : ' Page 2



General information

Definitions

All or substantially all generally means 80% or more.
o
.hadian partnership means a partnership each member of which is 2

‘corporation or partnership and is resident in Canada,

Commercial activity means a business or an adventure or concern in the
nature of trade carried on by a person, but does not include the making of
exempt supplies. It also includes the supply of real preperty by a person,
other than an exempt supply, and anything done in the course of making
the supply or in connection with the supply.

A commercial activity does not include a business or an adventure or
concern in the nature of trade carried on without a reasonable expectation
of profit by an individual, a personal trust, or a partnership where all the
members are individuals.

Distribution has the meaning assigned by subsection 55(1) of the

Income Tax Act. A distribution for the purposes of section 55 of the lncome
Tax Act means the direct or indirect transfer of property of a corporation
(referred to in section 55 as a "distributing corporation") to one or more of its
corporate shareholders (referred to in section 55 as a "ransferee
corporation”) such that each transferee corporation that receives property
on the distribution receives its pro rata share of each type of property owned
by the distributing corporation immediately before the distribution.

Exclusive in respect of the consumption, use, or supply of a property or
service by a person {other than a financiat institution) means all or
substantially all of the consumption, use, or supply of the property or
service. For a financial institution, exclusive in respect of the consumption,
use, or supply of a property or service means 100% of the consumptlon
use, or supply. .
ahfymg group means;

i "a group of corporations, each member of which Is clasealy related to sach

other member of the group; or
» a group of Canadian partnerships, or of Canadian partnerships and
" corporations, each member of which is closely related to each other
* member of the group.

To determine if corporations or Canadian partnerships are closely related,
for the purposes of this election, to other corporations or Canadian
partnerships, see the section "Meaning of closely related corporations and
closely related Canadian partnerships.”

Qualifying member of a qualifying group means a registrant corporation
resident in Canada or a registrant Canadian partnership:

- » that is a member of the qualifying group; .

+ that is not a party o an election to treat certain taxable supplies as
supplies of financiat services; and

+ all or substantially all of the property of which (other than financial
instruments) was last manufactured, produced, acquired, or imported by
the corporation or partnership for consumption, use, or supply exclusively
in its commercial activities, or if the corporation or partnership has no
property {other than financial instruments}, all or substantially all of its
supplies are taxable.

Qualifying subsidiary of a patticular corporation means another
corporation not less than 90% of the value and number of the issued and
outstanding shares of the capital stock of which, having full voting rights
under all circumstances, are owned by the particular corperation, and
includes:

/La corporation that is a qualifying subsidiary of a qualifying subsidiary of the

rticular corporation;
! where the particular corporation is & credit union, every other credit union;
and
» where the pamcufar corporation is a member of a mutual insurance group,
every other member of that group.

Specified member of a qualifying group means:

+ a qualifying member of the group: ar

+ atemporary member of the group. A temporary member of the group
only qualifies as a specified member when it is to receive a supply of
property in contemplation of a distribution made in the course of &
reorganization described in subparagraph 55(3)(b)(i) of the
Income Tax Act from the distributing corporation that is a qualifying
member of the same group. )
Note
Once the reorganization is complete, the temporary member must
qualify as a qualifying member to be a specified member and eligible
to make this election.

Temporary member of a qualifying group means a registrant corporation,

resident in Canada:

+ that is a member of the group but nof a qualifying member;

= that s not a party to an election to treat certain taxable supplies as supplies
of financial services;

» that receives a supply of property in contemplatton of a distribution made in
the course of a reorganization described in subparagraph 55(3)(b)()) of the
income Tax Act from the distributing corporatlon that is a quahfylng member
of the same group;

.+ that does not cary on any business or have any property (otherthan

financial instruments) before receiving the supply; and
« that transfers its shares on the distribution.

Meaning of closely related corporatlons and closely
related Canadian partnerships

Closely related corporations
In general, two corporations are considered to be closely related if at legst

'80% of the value and number of the issued and outstanding shares of the

capital stock of one of the corporations, having fill voting rights under all

circumstances, are owned by:

« the other corporation;

« a qualifying subsidiary of the other corporation;

« a corporation of which the other corporation is a gualifying subsidiary;

« a qualifying subsidiary of a corporation of whlch the other corporation is
a gqualifying subsidiary; or

« any combination of the corporatnons or subsidiaries referred to above.

Closely related Canadian partnerships

A particular Canadian partnership and another Canadian partnership are

closely related if all or substantially all of the interest in the other Canadian

partnership is held by:

+ the partlcular Ganadlan partnership;

s a corporation or a Canadian parfnership, that is a member of a qualifying
group of which the particular partnership is a member; or

* any combination of corporations or partnerships referred to above,

Two Canadian partnerships are also clesely related to each other if one:

= owns at least 90% of the value and number of the issued and outstanding
shares, having full voting rights under all circumstances, of the capital stock
of a corporation that is a member of a qualifying group of which the other
partnership is a member, or -

« holds all or substantially all of the interest in a Canadian partnership thatis
a member of a qualifying group of which the other partnership is a member.

Pace 3



Closely related Canadian partnerships and corporétions

A Canadian partnership is considered to be closely related toa partlcu[ar

corporation If one of the following applies:

« at least 90% of the value and number of the issued and outstanding
shares, having full voting rights under all circumstances, of the capital
stock of the particular corporation are owned by:

- the partnership;

— a corporation or a Canadian partnershlp, that is a member of a
qualifying group of which the partnership is a member, or

— any combination of corporations or partnerships referred to above;

« at least 50% of the issued and outstanding shares of the capital stock of a
corporation that is a member of a qualifying group of which the particular
corporation is a member are owned by the Canadian partnershlp, having full
voting rights under all circumstances;

« at least 90% of the issued and outstanding shares of the capital stock of a
corporation that is a member of a qualifying group of which the
partnership is a member are owned by the particular corporation, having full
voting rights under all circumstances;

« all or substantially all of the interest in the partnership is held by

—the particular corporation;

— a corporation or a Canadian partnership that is a member of a
qualifying group of which the particular corporation is a member; or

-~ any combination of corporations or partnerships that includes the
particular corporation or another member of a qualifying group of
which the particular corporation is a member;

« all ar substantially all of the interestin a Canadian partnership thatis a
member of a qualifying group of which the partnership is a member is held
by the particular corporation; or

» all or substantially all of the interest in a Canadian partnership that is a
member of a qualifying group of which the particular corporation is a
member is held by the parinership.

Persons closely related (as defined above) to the same person
Two corporations are considered closely related to each other for the
GST/HST if they are each closely related to a third corporation.

A corporation and a Canadian partnership or two Canadian partnerships
are considered closely related to each other for this election if they are
each closely related fo a thirg corporation or Canadian partnership, or
wold be considered to be closely related to the Canadian partnership if
each member of that parinership were resident in Canada.

Interest in a partnership

For the purposes of this election, a person {corperation or partnership),

or a group of persons, holds, at any time, all or substantially all of the

interest in a partnership if at that time the person, or every person in

the group, is a member of the partnership and the pesson is, or the

members of the group collectively are, all the following:

« - entitled to receive at least 90% of the total of all amounts, each of
which is the share of the partnership’s income from ali sources that
each of its members is entitled to receive for the last fiscal period
{within the meaning of the lncome Tax Acf) of the partnership that
ended before that time (or if the partnership's first fiscal periad
includes that time, for that period), or if the partnership has no
income, the total of all amounts each of which is the share of the
income of the parinership that each member of the partnership would
be entitled to receive if the income of the partnership from each
source were one dollar;

+ entifled to receive at least 90% of the total amount that would be paid
to all members of the partnership (other than amounts that would be
paid as a share of partnership income) if it were wound up; and

» able to direct the business and the affairs of the partnership, or would
be able to do so if no secured creditor had any securily interest in an
interest in, or the property of, the partnership.

Page 4

Description of the election

When a specified member of a qualifying group jomtly elects w1th another .
specified member of the group, certain taxable supplies made between
them are considered to have been made for no consideration. (A
corporation that has filed an election {Form GST27) to deem cerfain o
taxable supplies as supplies of financial services cannot make this * \
election). -

Exceptions
The following supplies are excluded from this election:
+ a taxable supply from the sale of real property;

.« ataxable supply of property or service that is not acquired for

consumption, use, or supply exclusively in the commercial activities of
the recipient; and

« a supply of property that is not made in contemplation of a distribution
made in the course of a reorganization described in subparagraph
55(3)(b)(§) of the Income Tax Act, if the recipient of the supply is 2
temporary member.

Eligibility

~ Complete Part B on Page 2 of this form to determlne if yuu are eligible to

make this election.

Parties to this election

Every combination of eligible corporations and eligible Canadian
partnerships whose names appear on this form and on any attached forms
Is considered to have made this election. For example, for a group with
three electing members, if we number them 1, 2, and 3, the combinations
would be:

a)1and 2;

b) 1 and 3; and

¢) 2and 3,

Duration of the election

The election made jointly by two specified members of the qualifying ¢

ceases to have effect on the earliest of:

» the day one of thase members ceases fo be a specified member of the
quallfymg group; or

* the day those members jointly revoke the election. .

e

Books and records

You do not have to file this form with the Canada Revenue Agency.
However, you must complete it and keep it with the bocks and records of
the specified members making the election while an election is in effect,
and for six years from the end of the year to which an election relates.

Need more information?
Call cur Business Enquiries line at 1-800-959-5525,



the Purchased Assets.
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| APPENDIX IV
Sample clauses in respect of GST s. 156 Election

The Vendor and the Purchaser shall exccute jointly an election in prescribed form wunder the
provisions of section 156 of the Excise Tax Act (Canada) in respect of the purchase and sale of

1983426.3 ' ‘
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. APPENDIX V

See next page for sample Form T2022.
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I* Canada Customs Agence des douanes
and Revenue Agency et du revenu du Canada

" ELECTION IN RESPECT OF THE SALE OF DEBTS RECEIVABLE DO NOT USE THIS AREA

h For use by the vendor and the purchaser of a business to elect jointly under sub—
sectlon 22(1) of the income Tax Act where:

o allor substantially all the property used in carrymg on the business in Canadla of
the vendor is being sold,
. e the sale includes all the debis receivable of the business of the vendor, and

e the purchaser proposes to continue the business the vendor has been carying on.

& Two completed copies of the election are to be filed with the return of income of either
party for the year of the sale.

e Where eitherthe vendor or the purchaser is a parthership, the election is fo be signed

by & designated partner and must be accompanied by a list of names, addresses and

the Social Insurance Number, Business Account Number or Partnership Identification

Number, as applicable, for each pariner.

For additional information, refer to current Inferpretation Bulletin IT-188, and IT-442.

L J
Name ({Print} $.LN., Business No. or Partnership ID. No,
w | I I R R R
8 _ |address Tax Services Office
& .
*  [Name of person to contact for additional information (Print) . ’ Area Code Telephone Number
v Name {Print} 8.1.N., Business No. or Partnership ID. No,
"wl l | | l [ ]
g Address Tax Services Office .
8 .
E Name of person to contact for additional information {Print) Area Code Telephone Number
/‘ ‘ : BEBTS REGEIVABLE SOLD
Date
Year - Month  Day
Dateofsale ........... e e e e U I I I A
Face Value of debts receivable sold that have been or will be included in computing the
vendor's income excluding debts previously written off as bad debts._ _______________________________ : $
Consideration paid by the purchaser ..................... O e $
Vendor: Deduct in computing income for taxation year } .
Purchaser: Add in computing income for taxation year Difference $
ELECTION AND STATEMENT OF CONSIDERATION PAID
e, e e e ——_——— and o ——————————— e
(Vendor) .. (Purchaser) .
hereby jointly elect to have the provisions of section 22 of the Income Tax Act apply and jointly certify that the consideration in the amount shown
above has been paid for the debts receivable sold by the vendor {o the purchaser.
Signature of Individual, Authorized Officer or Desighated Partner Position Date
VENDOR :
™ Signature of Individual, Authorized Officer or Designated Partner Posiion - Date
' JIURCHASER

A"
» The above statement of consideration paid is, subject to subsectior 6§9(1) of the Income Tax Act, binding upon the vendor and purchaser,”

T2022 {03) . Form authorized by the Minister of National Revenue
Printed in Canada ' d Cana

{Frangais au verso)

I*I
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APPENDIX VI

Sample clauses in respect of Section 22 Election: (“Income Tax Election™)

1983426.3

The Purchaser and the Vendor agree to elect jointly in the prescribed form under
Section 22 of the Tax Act as to the sale of the accounts receivable and other assets
that are referred to in Section ® and described in Section 22 of the Tax Act and to
designate in such election an amount equal to the portion of the Purchase Price

"allocated to such assets pursuant to Section ® as the consideration paid by the

Purchaser therefor. The price payable by the Purchaser to the Vendor for the
accounts receivable described in Section ® includes all amounts (“Tax
Amounts”) payable by the customers on account of GST and all other Taxes
which the Vendor is required to collect from the customers in conjunction with
such accounts and which the Vendor has remitted or is obliged to remit to the
relevant taxing authority. All amounts collected by the Purchaser in respect of
Tax Amounts shall be retained by if, and the Purchaser shall not be required to
remit any part of the Tax Amounts to any taxing authority. The Vendor agrees to
indemnify the Purchaser for any Tax Amounts and any interest and penalties

thereon that may be assessed against the Purchaser and all costs and expenses

which the Purchaser may incur in respect of any such assessment.

The Purchaser and the Vendor shall, on the Closing Date, elect jointly in the
prescribed form under Section 22 of the ITA as to the sale of the accounts
receivable and other assets that are referred to in Section ® and described in
Section 22 of the ITA and to designate in such election an amount equal to the
portion of the Purchase Price allocated in Schedule ® to such assets as the
consideration paid by the Purchaser therefor. The Purchaser and the Vendor shall
each file such election with the Canada Revenue Agency after the Closing Date.
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APPENDIX VII

Sample clauses in respect of Subsection 20(24) Election: (“Améunts Paid For Undertaking
Future Obligations™)

1983426.3

The Vendor and the Purchaser shall jointly execute and file an election under
subsections 20(24) and 20(25) of the ITA and under the equivalent provisions of
any other applicable Law, in the prescribed forms and within the time period
permitted under the ITA and under any other applicable Law, as to such amount
paid by the Vendor to the Purchaser for undertaking future obligations. In this
regard, the Vendor and the Purchaser acknowledge that part of the Assets was
transferred to the Purchaser as a payment by the Vendor to the Purchaser for the
undertaking by the Purchaser of such future obligations of the Vendor to the -
Purchaser. ' '

The parties shall elect jointly pursuant to Subsection 20(24) of the Income Tax Act
(Canada) with respect to deferred revenue arising from the operation of the
Business in Canada, by completing and filing all prescribed forms and related
documents in such manner and at such time as is prescribed.
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Appendix VIII

See next page for sample Election for Restrictive Covenants.

1983426.3



- Election for Restrictive Covenants

Gi'antor

Full name of grantor (print):

Social Insurance Ni_meer or Business Number:
Address: '

Mailing Address, if differeﬁt from above:

Grantor’s taxation year in which the covenant is agreed to:

Purchaser '
Full name of the purchaser (print):

Social Insurance Number or Business Number: _
Address:

Mailing ‘Address, if different from above:

‘Purchaser’s taxation year in which the covenant is agreed to:



Information concerning the covenant

Provide a brief description of the transaction/covenant — must be clear that the grantor
is the grantor of the restrictive covenant, that the grantor is the recipient of the
consideration and that the grantor deals at arm’s length with the purchaser. Attach a
separate sheet if necessary.

day on which the restrictive covenant was agreed to:

‘When the parties elect under paragraph 56.4(3)(b), the amount must be taken into

consideration when computing the grantor’s

’ 114

cumulative eligible capital” in

respect of the business. The amount paid or payable for the covenant is
considered an outlay on account of capital by the purchaser for purposes of
applying the definition of “eligible capital expenditure.”

When the partles elect under paragraph 56.4(3)(c), indicate that each of the five
requirements in that paragraph are met:

®

(i)

(iiij

(v)

~ Consideration received by grantor for covenant:

the amount directly relates to the grantor’s djsposition of an eligible
interest: Yes No

the disposition of the eligible interest is to the purchaser of the restrictive
covenant or a person related that purchaser:
Yes No

the amount is for an undertaking by the grantor not to provide property or
services in competition with the purchaser or a person related to the
purchaser:

Yes No

the amount elected upon is the lesser of (A~B) and the consideration
received by the grantor for the restrictive covenant, where

A is what the fair market value of the grantor’s eligible interest would
have  been had all restrictive covenants been provided for no
consideration and

B is what the fair market value of the grantor’s eligible interest would
have been had no covenants been granted by any taxpayer (including a -
partnership) that held an interest in the business

(A-B) =




(v)  the amount is lncluded in the amount reported by the grantor as proceeds
of dlSpOSlthIl of the eligible interest:

Yes ‘ No
Amount included in grantor’s proceeds of disposition

Amount, if any, included in grantor’s ordinary income

Statement and signatures confirming that the grantor and purchaser agree to
make the election referred in paragraph of the Income Tax Act,
and that the elections will be filed in their respective tax returns for the taxation
year in which they agree to the covenant.

Name and title of authorized person of the grantor (print):

Signature of grantor or authorized person:

Date: Telephone:

Name and title of authorized person of the purchaser (print):

Signature of purchaser or authorized person:

Date: Telephoné:




APPENDIX IX

Sample clauses in respéct of section 56.4: (“Section 56.4 Election™)

1983426.3

The Purchaser and the Vendor shall execute and file, on a timely basis and in the
form prescribed (if available), a joint election to have proposed paragraph
56.4(3)(b) and paragraph 56.4(7)(f) (or such similar provision as finally enacted),
as applicable, of the ITA apply to the amount of the Purchase Price attributable to
the non-competition covenant provided with respect to the Business and shall

. prepare their respective tax returns consistent with such joint election. For the

purposes of such joint election, the amount of the Purchase Price attributable to
such non-competition covenant will be consistent with the Purchase Price
allocation determined in accordance with this Agreement. The parties agree, on
behalf of themselves and their Affiliates, to file all Canadian tax returns consistent
with the portion of the Purchase Price allocated to the non-competition covenant.

The Purchaser and Vendor agree to jointly execute and file on a timely basis and
in the form prescribed (if available), a joint election pursuant to proposed section
56.4 (or such similar provision as finally enacted), as applicable, of the Income
Tax Act (Canada) and shall prepare their respective tax returns consistent with -

~ such joint election.
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Elections

Excise Tax Act (ETA):
1. 8. 167 Election — sale of assets
2. S. 156 Election — non-arm’s length transactions

Income Tax Act (ITA):
3. 8. 22 Election — accounts/receivable

4. Inventory
5. §. 20(24) Election — future obligations
6

. Allocation of portions of a purchase price to Non-
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1. Section 167 Election

* No GST on sale of all or substantially all
of the assets of a business

 Joint election by purchaser and vendor

* Deems purchaser to have acquired
assets for exclusive use in commercial
activity for nil consideration

» S. 167(2): similar treatment for
disposition of assets on death

MILLER
THOMSON w.»

Barristors & Sokations
Patant & Trage-Mark Agenta.

Conditions for s. 167 election to apply

1. vendor makes supply of business or part of a
business

2. One of the following:

1. Business was carried on or established by vendor; or
2. Business was carried on or established by another and
acquired by vendor.

3. purchaser acquiring ownership, possession, or use of
all or substantially all of property reasonably regarded
as necessary for operation of business or part of
business. .

4. all combinations of vendor/purchaser registration
status except where vendor is registrant and
purchaser is not.

=NO TAX
MILLER
THOMSON ..»

Barristers & Saliciors.
Palent & Trade-Mark Agenis




Definitions

“Business”
¢ Broad definition

» S. 123 ETA: “includes profession, calling,
trade, manufacture of any kind whatever,”
whether for profit or not.

“Assets”

* Includes inventory, equipment, real property
and intangibles

» Varies depending on nature of business

MILLER
THOMSON Lwr 5

Barristers & Solicitors
Patent & Trodo-Mark Agerts

Definitions cont.

“All or Substantially all of the property’
» CRA: quantitative 90% or more test

» Courts: legally, it is a qualitative test
— 547391 Alberia Ltd. V. The Queen,—not binding but
influential re Parliamentary intent to have a flexible
test
* CRA: exclude accounts receivable, cash, debt
and capital stock as not needed to carry on
business or not property

* 90% of what?

MILLER
THOMSON .:r 6

Harristars & Solicrors
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Vendor

¢ No advantages

e Disadvaniages:
— Loss of cash flow
— Liable for tax, interest and penalty for non-collection
if election not-applicable, not filed, or not filed on
time
» Advised to obtain indemnity from purchaser for
tax, interest, and penalty, and undertaking that

purchaser will file on time

MILLER
THOMSON e 7

Barristers & Solkctors
Patent & Traca Mark Agevits

Purchaser

e Advantages:
— Cash flow (will claim ITCs anyway)

¢ Disadvantages:

— Change-of-Use Rules
* If rule applies, i.e. purchaser will not use assets
in commercial activity, then may have to self-
assess or may be inviting GST assessment

MILLER
THOMSON v.p

Bafristers & Solkitoss
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Exclusions

* 8. 167(1.1)(a)(i)-(iii)) ETA -

| « Leases or licenses of property

Services rendered by vendor
Franchises, for the most part

Real property to unregistered purchaser

Multiple purchasers or multiple
agreements

MILLER
THOMSON wr 9
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Paiont & Tregoe-Mark Agents

Election Form 44

» Form 44: “Election Concerning the Acquisition
of a Business or Part of a Business”

» Filed by the purchaser
— No filing requirement when both vendor and
purchaser are not registrants
* Due with first GST return following the
completion of the transaction
* Ensure all property is listed and described
correctly

* Vendor should ask for copy

MILLER
THOMSON ¢ 10
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2. Section 156 Election

e For non-arm’s length transactions

e S.156(2) ETA deems taxable supplies
between specified members of closely related
groups as being made for nil consideration

— S. 156(1): “specified members”
* Related corporations
+ Use all or substantially all of property to make taxable
supplies
- S. 128: “closely related”
* 90% common ownership
+ Canadian residents and registered

MILLER
THOMSON ..r

Barrsiers & Solloiors
Patent & Traae-Mark Agonts.

Section 156 Election

* Intended to cover ongoing supplies between
closely related persons

 Joint election between two members of a
group exclusively engaged in commercial
activities

— Form 25 - “Closely Related Corporations and
Canadian Partnerships - Election or Revocation of
the Election to Treat Certain Taxable Supplies as
having been made for Nil Consideration’

— Do not need to file form but required to keep in
books and records.

MILLER
THOMSON we
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3. Section 22 Election

¢ On sale of business, accounts receivable

may be considered capital

— Capital gain or loss equal to difference
between purchase price and face value of

receivables
» Section 22 Election benefits both vendor

and purchaser
— Avoids capital tax consequences

MILLER
THOMSON ..» 13

Barrisiors & Sollcitors.
Pawnt & Trede-Mark Agents

Section 22 Election (cont’d)

* Vendor
— Allows vendor to claim deduction equal to
difference between purchase price and face
value of accounts receivable and the
allocated portion of the purchase price

— Any loss is not affected by any reserve for
doubtful debts, regardless of whether such
reserve previously allowed under s.20(1)(])

MILLER
THOMSON (e 14
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Section 22 Election (cont’d)

e Purchaser

| — Allows accounts receivable to be treated as
though they had arisen under purchaser’s
ownership of business

— Includes accounts receivable in purchaser’s
income for the taxation year of the
transaction (or a previous taxation year)

— Enables purchaser to claim allowance for
doubtful debts (s. 20(1)(l)) or a bad debt
write-off (s. 20(1)(p))

MILLER

Barristars & Sollcitors
Patant & Trooe-Mark Agcnis

THOMSON we 15

Section 22 Election (cont’d)

* Availability of Section 22 Election requires:
— Sale of all or substantially all of the property used
for carrying on the business
— All outstanding accounts receivable must be sold

— Accounts must relate to business carried on in
Canada or subject to tax in Canada on income
generated by the accounts receivable

— Purchaser must propose to continue the business

— Vendor and purchaser must jointly file the Section
22 Election in prescribed form (i.e. Form T2022)
with their tax return for the year of the sale

MILLER
THOMSON we

Barnisters & Solkiors
Faleat & Trado-Mark Agents
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4. Inventory

» Subsection 23(1) of ITA deems sale of
inventory as part of purchase and sale of
business to be in course of carrying on
the business
— No election required
— Regular income

MILLER
THOMSON ¢ 17

Barristars & Solicitors
Petent & Trade-Mark Agents

5. Subsection 20(24) Election

» Subsection 20(24) relates 1o income inclusions
under s. 12(1)(a) and reserves under ss.
20(1)(m) or 20{1)(m.1)

- Amounts received in the year for future income or
obligation to deliver goods or services

* |f the vendor provides reasonable
consideration to purchaser for assumption of
future obligation, then vendor may deduct
such payment from its income, with purchaser
required to include payment in its income for
the year

MILLER
THOMSON v 18
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Subsection 20(24) Election (cont’d)

+ If Subsection 20(24) Election is made:

— Vendor cannot claim any further reserves under ss. 20(1)(m) or
20(1)(m.1)

— Purchaser can claim reserves related to income inclusion

« Basically, for assuming vendor's contractual obligation,

purchaser receives adjustment to purchase price that

reflects assumption of liability.

« Amount for purposes of Subsection 20(24) Election
should be allocated from total purchase price for cost to
purchaser for assuming the future obligations

« Subsection 20(24) Election requires vendor and
purchaser to file joint election, due by earlier of the
parties’ filing deadlines

» No prescribed form for Subsection 20(24) Election

— Letter typically attached to appropriate tax return

MILLER
THOMSON v.r 19

Barristers & Salictors
Patent & Trade-Mark Agerts

Subsection 20(24) Election (cont’d)

¢ Vendor

— Subsection 20(24) Election presents
obvious, immediate advantage of income
deduction

e Purchaser
— More difficult decision

— Disadvantages of the immediate income
inclusion only offset by ability to deduct
expenses related to delivering the future

\ goods or services and to claim reserves

MILLER
THOMSON v.r 20
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Subsection 20(24) Election (cont’d)

e Purchaser

— Income inclusion and corresponding tax burden
may outweigh benefits of the deduction

— Should be particularly aware where income
inclusion is high relative to projected deductible

costs
* Typically the case where costs of the future delivery
relatively low, but customer’s costs are high, and all or
most of income has been transferred to purchaser

— Conversely, may be planning opportunities where
costs match or exceed the income inclusion

MILLER
THOMSON .- 21

Barristers & Saticitors
Palznt & Trade-Mark Agerts

6. Allocations to Non-Competes:
Sections 56.4 & 68

* Non-competition agreements fall within broad
definition of “restrictive convent” in proposed s.
56.4(1)

» Consideration for such agreements will be
subject to new default income inclusion rule in s.
56.4(2) (the “Income Inclusion Rule”)

— Amounts received or receivable for non-competition
agreemenis to be included in grantor’s income

— With the sale of a business, the vendor (or employees)
may covenant to not compete with purchaser's
business for specified time within certain regions

MILLER
THOMSON ..r 22
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Paient & Trade-Mark Agoms
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Allocations to Non-Competes
(cont’d)

* Proposed Subsection 68(c) provides for
allocation of consideration where a portion can
reasonably be regarded as in respect of
restrictive covenant

— Portion of consideration attributable to restrictive
covenant deemed received or receivable by grantor
and paid or payable i:c?/ person to whom restrictive

‘ covenant was grante
e Thus, not possible to avoid the Income

Inclusion Rule by simply failing to allocate

amount for restrictive covenant otherwise part

of a transaction.

MILLER
THOMSON v.e 23
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Allocations to Non-Competes (cont’d):
Exceptions to Income Inclusion Rule — 56.4(3)

1.  Amounts included in grantor's employment income for the year

2. Dispositions of eligible capital property (e.g., goodwill) where
vendor and purchaser jointly elect o treat any consideration for
restrictive covenant as proceeds for eligible capital property

3. Inthe case of amounts, which satisfy the following conditions:

a) Directly relates to vendor's disposition of capital property that is an
"gligible interest” in parinership or corporation (carrying on business
related covenant) or holding company with shares of corporation
carrying on business, )

b) Covenantis a non-competition covenant,

c) Co&fenant granted to purchaser of eligible interest (or a related person),
an

d) subsection 84(3} does not apply to the disposition

the vendor and purchaser may jointly elect to treat amount as
additional proceeds of disposition of seligible interest, with
maximum claimable amount being incremental increase in FMV
of eligible interest attributable to restrictive covenant

MILLER
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Allocations to Non-Competes (cont’d):
Exceptions to s. 68 & Income Inclusion Rule — 56.4(6)

S. 56.4(6): Restrictive covenant granted by individual

Granted to person at arm's length;

Directly relates to acquisition of an interest in individual's
employer, related corporation or business carried on by
employer;

Individual deals at arm's length with the employer/vendor;
Non-competition covenant;

Individual does not receive (or will not receive) any
proceeds for granting the restrictive covenant; and

Any consideration for the restrictive covenant (reasonably
regarded as such) only received or receivable by the vendor

* Provides relief for certain employees who grant non-
competition covenants as part of sale transactions

THOMSON vue 25
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Allocations to Non-Competes (cont’d):
Exceptions to s. 68 & Income Inclusion Rule — 56.4(7)

8. 56.4(6): Restrictive covenant granted by vendor

Granted to person at arm's length;

Non-competition covenant;

Vendor does not receive (or will not receive) any proceeds for
granting restrictive covenant;

Any consideration for restrictive covenant included by the vendor
in computing a "goodwill amount” or included in “eligible
corporation's” goodwill amount for business relate to restrictive
covenant;

Reasonable that restrictive covenant granted to maintain/preserve
goodwill of business; and

Vendor and purchaser jointly elect to have exception apply

Ensures Income Inclusion Rule will not apply on asset sale
where 90% shareholder of vendor corporation grants restrictive
covenant to purchaser

THOMSON vw.» 26
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